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PROCEEDI NG
(9:00 A M)

MR. RHOADS: Good norning and wel cone to the
Animal and Pl ant Health Inspection Services public
hearing on its InterimRule that quarantines 10
counties in the State of California and a portion of
one county in the State of Oregon, because of the
presence of Phytopht hora Ranmorum the fungus that
causes what has comonly been known as sudden oak
deat h.

Can you, guys, hear ne all right? No, okay.

Let me see if we can get sone nore vol une here.
(Pause.)

MR RHOADS: How about | talk like this?

Let me just start over.

Good norning, welcone to the Ani mal and Pl ant
Heal th I nspection Servicess public hearing on its
InterimRule that quarantines 10 counties in the State
of California and one portion of one county in the
State of Oregon, because of the presence of
Phyt opht hora Ranorum the fungus that causes what is
comonl y been known as sudden oak deat h.

Under the InterimRule we are regulating the

interstate novenment of articles known to host
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Phyt opht hora Ranorum from quaranti ned areas in
California and O egon.

My nanme is Matt Rhoads and | am a Regul atory
Anal yst for the U S. Departnent of Agricultures Aninal
and Pl ant Health Inspection Service. | wll be the
presiding officer for today=s hearing.

Today=s hearing in Petaluma is the first of
two public hearings that will be held on the Interim
Rul e. The second hearing is scheduled to be held on
March 27 in Riverdale, Maryland. Notice of these
public hearings was included in the InterimRule, which

was published in the Federal Register on February 14

and which was effected the sane day.

Copies of the InterimRule were available on
the registration table as were copies of a frequently
asked questions docunent that we have been working on.

We intend to update the list of frequently asked
questions regularly and updates will be nade avail abl e
on the website which is listed on the second, in the
second paragraph of the frequently asked questions
docunent, the first edition. W wll try and post
updates to that on a fairly regular basis. So, just
keep an eye out on our website for those updates.

The purpose of today=s public hearing is to

give interested persons the opportunity for the oral
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presentation of data, views or argunents on the
February 14 InterimRule. Those persons that are
testifying will have the opportunity to ask questions
about the InterimRule. APH' S personnel, we wll
respond only to clarify the provisions of the Interim
Rule. W view this hearing as an opportunity receive
public comments and not as an opportunity to debate the
merits of the provisions of the rule.

At this hearing, any interested party may
appear and be heard in person or through an attorney or
other representative. Persons who have registered
either by email or phone in advance of the hearing or
who have registered this norning in person, will be
gi ven an opportunity to speak before unregistered
per sons. After all registered persons have been
heard, persons who have not registered wll be given an
opportunity to speak.

As previously noted, todayss hearing is
schedul ed to conclude at 4:30 p.m Because the people
at the Petal uma Community Center would like us to be
physically out of the building at five, | may need to
limt the time for some of your, for speakers to nake
sure that all people who want to speak wll be
accommodated. | donit see that that is going to be a

probl emtoday. | think we have about 15 or 20 people
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who are registered. But, we will take that as it
CONES.

Al'l comments nade here today are being
recorded and will be transcribed. The court reporter
for todayss hearing is M. George Pal ner of Audi-S
Corporation. A copy of the hearing transcript will be
posted on our website which is, again, is listed on the
frequently asked questions, the second paragraph,
www. aphi s. usda. gov/ ppqg/ispn/sod. And we hope to have
that, the transcript of this hearing posted probably
W thin about two weeks.

A copy of the hearing transcript will also be
made avail able for public inspection at the APH S
reading roomin Room 1141 of the U S.D. A South
Building in Washington, D.C. That roomis open from
8:00 aam to 4:30 p.m

As presiding officer, I will announce each
regi stered speaker that has requested to nmake a
statenent. Before commencing your renarks please state
and spell your last nane for the benefit of the court
reporter.

We have an overhead projector avail abl e,
shoul d speakers require its use. If you plan to use a
conputer presentation program such a Power Point to

make a presentation, you nust provide your own
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proj ector and conputer

In accordance with the procedures noted in
the July 27 notice and also for the benefit of the
court reporter, | amrequesting that anyone who reads a
prepared statenent, please provide nme with one copy or
preferably two copies of your prepared statenent at the
conclusion of your remarks. |f you dont copies that
is okay, it is primarily for the benefit of the court
reporter to make sure that he can capture everything
t hat you say.

Any witten as well as oral statenents
submtted or presented at todayss hearing as well as
any witten comments submtted prior to the close of
the coment period, wll becone part of the public
record for the hearing. |If you plan to use visual aids
during a presentation, please provide ne with a copy or
your visual aid will not becone part of the public
hearing record.

| f an individual=s comments do not relate to
the stated purpose of the hearing, which is, again, is
to present coments on our Interim Rule regarding
Phyt opht hora Ranorum it may be necessary for ne to ask
that the speaker focus his or her comments accordingly.

| would i ke to remi nd everyone that the

cl ose of the comment period for the submtting conments
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on the InterimRule is April 15, 2002. Any comments in
addition to those presented at todayss hearing, may be
submtted via postal mail, at the address listed on the
first page of the InterimRule. It is in the, at the
bottom of the first colum, the address for postal

subm ssions. You also may submt comments via the

Worl dwi de Web. This will be the first tinme that APH S
is accepting comments on a rule via a new el ectronic
comments systemthat we have devel oped with the

Depart ment of Transportation. By visiting the web
page for this, which is listed also the very bottom of
the first colum of InterimRule, ww., or actually it
is not ww., it is coments.aphis.usda.gov. By
visiting that site, you will be able to submt

coments, review your comments, and | ook at the
coments of other people who have al ready submtted
coments prior to your subm ssion.

The web site will include coments submtted
by postal mail, which will be scanned into el ectronic
format and posted al ong side other electronically
submtted comments. The system provides venue for
persons to submt comments not only on the InterimRule
but on other peoples comments on the InterimRule.

We hope that this will provide a reasonabl e opportunity

for a mnor dialogue on the provisions of the rule.
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We hope you find the system hel pful. Please bear with
us, as | said, it is the first tinme we are using this
system So, if you see any problens with it, please
follow the links on the site and give us sone feedback.
We are looking for all the feedback we can get.

Before concluding ny remarks, | would like to
i ntroduce the person seated beside nme, the first person
| would like to introduce is M. Jonathan Jones, who is
t he program manager for the Phytophthora Ranorum
program M. Jones w || provide an overview of the
provisions of the InterimRule and will be available to
answer questions, should you have any regarding the
rul e.
Adj acent to M. Jones is Dr. Matthew Royer, assistant
director for Invasive Species and Pest Managenent of
APHI' S Pl ant Protection and Quarantine. Dr. Royer wll
al so be avail able to answer questions, any questions
you have regarding the rule.

After the presentation nmade by M. Jones,
will call the first registered speaker.

Jonat han.

PRESENTATI ON BY JONATHAN JONES:

MR. JONES: Good norning. Lets see how the

sound works up here. | wll nove alittle closer.

Good norning. Thanks for letting ne be here
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with you and thanks for com ng today and show ng your
interest in this regulation.

My nanme is Jonathan Jones. | am Nationa
Forest Pest Prograns Manager and specifically Program
Manager for Phytophthora Ranorum for APH S at our
headquarters in Riverdale.

What | would like to show you briefly here is
a Power Point presentation on what are the new Federal
Regul ations for Phytophthora Ramorum cover those
briefly, but not in specific details. You may have
speci fic questions about application of those rules
afterwards. Ckay.

Alittle bit of background. The regul ation
was published as InterimRule February 14 of this year
as an InterimRule. It did go into effect upon
publication. That is opposed to proposed rules, which
have a conmment period and then after we publish its
final rules before they go into effect. There is
sonetimes sone confusion on that, and that is why | am
providing a little clarification.

We do have a 60 day coment period on this,
in which you nake witten comments, the details are in
the rule. And as Matt nentioned earlier, there are
two public hearings schedul ed, the one here, and the

one a nonth later in R verdale, Maryland. So, if you
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want to come again,

month in Riverdal e. Ckay.

you are welcone to join us in a

Alittle bit of overview. The states, the

states can inpose their own Phytophthora Ranorum

regul ati ons,

Federal Rule. There were sone states,

posed to do that.

but cannot be nore restrictive than the

| under st and,

W are waiting to see if we did

13

this, before they did, | amnot at this point expecting

that is going to happen,

but they can do that. But ,

they cannot be nore restrictive than what we have in

pl ace.

Quar anti ne,

States with regul ated areas under the Federal

such as California, and O egon,

must have

regul ations in place that are consistent with the

Federal Regul ati on.

Regul ati ons proposed fromthe

Net herl ands and Germany are a separate rul emaki ng

effort and are not

here. |t

really a topic for conversation

is not sonmething we can address or, and it

not my program but | wll pass onto you that we are

aware of that issue. It is being addressed.

W have

notified the countries that we are taking action on

their inports as well

detected over there. kay.

counti es.

because the di sease has been

The regul ation regulates 10 California

The list is there and part of one O egon

EXECUTI VE COURT REPORTERS,
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county, which is Kern County.

Al right. Regul ates 15 natural hosts, 14
speci es, one geni st rhododendron. | amnot going to
read through the list, but | provided a |list here to,
for you.

Ckay. Okay. InterimRule has witten
flexibility to allow an official to take i medi ate
action if deened necessary and allows APH S to regul ate
new areas and new hosts and associated articles with
witten notice to be followed with the rul emaking. |
put this, it is a nmouth full and what we are saying is,
if we learn tonmorrow that sonething el se needs to be
regul ated, we have authority, via the regulation to do
that in a certain manner. |If an official determ nes
that an itemneeds to be regul ated because it presents
a risk, they have the authority in the regulation to do
that. And that is, you know, sone discretion there
with the officer, sonme notification on us, if we want
to actually say, State of California, we are now
regul ati ng, a new host has cone to our attention.

Ckay.

Specifics. Wod. Host wood nust be
debar ked, firewood, |ogs, |lunber, etc., and certified
as such before noving interstate. Host bark, and host

mul ch is prohibited novenent. It can be noved if it is

EXECUTI VE COURT REPORTERS, | NC.
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goi ng for research under special departnental permt.

But, for commercial purposes, it is prohibited

novenent .

Forest stock is a termyou nay not be
famliar with. It includes hosts growing in the wld
and yards, other non nursery situations. That is
prohi bi ted novenent. It includes all host plants and

pl ant part grown outside of the nursery situation.

Greenery, weaths and garlands. Host
greenery, weaths and garlands are as well prohibited
unl ess they can be and are di pped into hot water at 160
degree Fahrenheit for one hour and are certified as
such, then they can nove.

Soil. Soil is all nediumexcept liquid that
can support plant life and it nmust be free of Aduff@
and so certified to nove, if it is going to nove. Duff
is defined as the plant matter that includes |eaf
litter, green waste, stemmaterial, bark and any ot her
plant material that is not deconposed into soil.

Further, any soil that has been in contact
with a known affected host cannot be certified for
movenent unl ess heat treated, pasteurized at 180 degree
Fahrenheit for 30 mnutes. And that woul d be, that
woul d be under the supervision of an inspector and that

woul d have to be heated through, not just exposed

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



S 0o B~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

16

anount of soil to that degree, but make sure it is al
t horoughly heated to that tenperature for that tine.
Nur sery stock. Host plants in nurseries are
to be inspected and tested annually. It requires a
m ni mum of 100 plants to be inspected and an additi onal
two percent of any plants in the nursery that are hosts
to be inspected. And the m ninum of 40 sanples to be
taken and tested for presence of Phytophthora Ranorum
Furt her, each shipnent nmust be inspected
prior to shipment in the mninum at a m ninmm of 100
pl ants plus two percent and plants and the shipnents
are subject to testing if synptons are observed and
must be certified free of Phytophthora Ramobrum prior to
nmovenment. Further if testing is required, no host can
be shipped until negative results are returned.
Lastly, if nurseries are found to be
infested, they will not be issued certificates for
shi pping host materials until determ ned free of
Phyt opht hora Ranorum
kay. Public comment. |If you have | ooked at
the regul ation, you may have seen this in there.
have taken pretty much, pulled this right out of the
regul ation. Mich is unknown about Phytopht hora
Ranorum In this rule, APH S has endeavored to

regul ate the novenent of articles that can cause

EXECUTI VE COURT REPORTERS, | NC.
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Phyt opht hora Ranorumto spread on affected areas based
on the best scientific evidence available to us at this
tinme. We do invite the public to submt by, in
witing, by 15 April, any scientific information that
is relevant to its regulatory strategy, including the
foll ow ng six issues.

Nunmber one, evidence that contam nated soi
provides a viable or likely pathway for the spread of
or infection of natural host by Phytophthora Ranorum

Two, evidence denonstrating debarked wood
provides a viable or likely pathway for the spread of
or infection of natural host by Phytophthora Ranorum

Three, evidence that acorns, seeds or fruits
of host plants that are naturally infected by
Phyt opht hora Ranbrum or carry Phytopht hora Ranorum
and that acorns, seeds or fruits of host plants provide
viable or likely pathway for the spread of or infection
of natural host by Phytopht hora Ranorum

Wiy don you wait a mnute, Max, that is a
Il ong one. Let themread through it a second tine.

(Pause.)

MR, JONES: Ckay.

Four, comments on the inspection requirenents
for nurseries, including comrents providing a

scientific bases for a long or short inspection cycle

EXECUTI VE COURT REPORTERS, | NC.
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or an alternative sanpling protocol

Five, evidence that certain treatnents are
effective in elimnating Phytophthora Ranmorum i nfection
and regul ated articles. W recognize that we don:t
have many treatnments witten into the regulation. W
woul d | ove to expand those sections of the regulation
to include nore treatnents, alternate treatnents,
treatments for articles. |[If folks out there have any
information to be useful to us, and would enable us to
consider that and possibly add that in the future, we
certainly would i ke that information and wel cone it.

Six, data related to the accuracies,
specificity, ease of use and cost effectiveness of
tests that can be used to detect Phytophthora Ranorum
on nursery stock of host plants. As nmany of you are
aware, there is, finding good tools, identifying good
tools, reliable tools, consistent tools, is a
chal l enge, wll continue to be, and we are | ooking for
ways to do that and do it well, do it effectively.

Ckay. Thank you.

That is what | wanted to present. It is an
overview. There is a lot of details. There is nore
detail covered in the frequently asked questions, nuch,
much nore detail ed covered in the regulations. Since

you are here, you probably have at | east had a chance

EXECUTI VE COURT REPORTERS, | NC.
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to | ook at the regul ati ons or have sone questions that
are nore detailed then what | could provide here.

So, with that.

(Pause.)

MR. RHOADS: Okay. Wth that I wll call the
first registered speaker, first inline is Don Henry,
the Director, CDFA. M. Henry.

PRESENTATI ON BY DON HENRY

MR. HENRY: Ckay. For the record, ny nane is
Don Henry, HE-NR-Y.

Good norning, ny nane is Don Henry. | amthe
director of Plant Health and Pest Prevention Services
Division for the California Departnment of Food and
Agricul ture.

| would like to thank the USDA, APH'S, PPQ
staff for traveling to California today, to allow us to
take the opportunity to provide conment on the new
Federal Sudden Oak Deat h Regul ati on.

When sudden oak death was first found in
California, our decision to adopt regulations at the
state |l evel was based upon a comm tnent by the USDA to
do the foll ow ng:

First, a conparable regulation at the Federal
| evel woul d be enacted. Second, the commtnent to

conduct a national survey and third, the harnoni zation

EXECUTI VE COURT REPORTERS, | NC.
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of the Federal Foreign Regulation, wth the Federal
Donmestic Regulation. And | realize that we have an
organi zati onal separation between the federal and
donmestic or the Federal Donestic and the Federal
Foreign, but, | think that is a policy issue wthin the
USDA t hat cannot be ignored or not addressed.

California is conmtted to effective
regulation that is founded on the need and is
reasonabl e as well as enforceable. In this case, the
need for regulation to focus on preventing the
artificial novenent of the disease through restricting
t he novenent of infected plant material versus the
novenent of materials that may be contam nated with
spores of the causal organi sm Phytophthora Ranorum In
ot her words, regul ate the di sease but dont regul ate
t he organi sm

The need for practical as well as effective
met hods for certification and in addition the need for
effective regulation of foreign inports of host
materials to ensure that no new i ntroductions occur.
To that end we appreciate that the USDA foll owed
through on its work to pronul gate these regul ati ons and
would i ke to offer the follow ng thoughts on the
regul ati ons thensel ves.

One of the continuing dilemmas with this

EXECUTI VE COURT REPORTERS, | NC.
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di sease is the lack of scientific data as to its
biology and to its distribution. It is critical that a
nati onal survey be conducted this year to detect and
delimtate the infestation to determ ne where and when
regulation is needed. In California we will continue
to delimtate activities or delimtate activities

t hroughout the state, starting by the end of February,
we Wil initiate a statew de i nspection of al

nurseries in California that either grow or ship any of
the regul ated products. And we will continue to work
wth US. Forest Service, California Departnment of
Forestry to work on a statew de survey of range | and
and forest | ands.

We believe the regulation of soil as found
within the Federal Sudden Oak Deat h Regul ation, should
be nodifi ed. California has specifically not
regul ated the novenent of soil because we do not
believe that the pest risk warrants these regul atory
restrictions. Mnimally, we request that the Federal
Regul ations narrow the definition of soil for the
pur poses of this regulation and make provisions for the
i ncl usi on of approved growi ng nmedi umas found within
Federal Foreign Nursery Stock Quarantine 7 CFR 13.7.
Conpl i ance agreenents have been used in California to

regul ate the novenent of sudden oak death and our
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experience has shown that this is an effective

regul atory tool. W believe that this tool should be
available to nurseries to facilitate shipnents under

t he Federal Regulation as well. \Where nurseries choose
not to use conpliance agreenents, we believe that the
14 day mninmum notification period is unnecessarily

| ong and should be replaced wwth a nore reasonabl e one
that still takes into consideration the availability of
federal, state or |ocal inspectors.

| nspection certification should be avail abl e
for all regulated articles, not just nursery stock.
And this is probably one of the nost inportant points
that I wll make today and I would |ike enphasize that.

| nspections should be focused on preventing
the artificial novenent of disease. As such, sanpling
an inspection should focus on detection of plants and
plant materials that are synptomatic. Sanples should
not be required sinply to fulfil an arbitrary quota of
40 sanpl es.

Duff, and that is a termthe USDA uses in
quite a few of its quarantines, if regulated should be
clearly designated as that duff originating from known
host material only. Bark chips forest stock, nulch
shoul d be designated as regul ated rather than

restricted articles to provide regulatory flexibility

EXECUTI VE COURT REPORTERS, | NC.
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as effective mtigation tools becone available in the
future.

Requirenents for green waste and bile mass
must not be in conflict wwth environnental or waste
managenent | aws and regul ations that are already on the
books wthin the State of California.

Finally, in order to prevent this type of
pest outbreak fromoccurring in the future, we strongly
request that the Federal Foreign Regul ation be revised
to prohibit the entry of host of Phytophthora Ranorum
unl ess they neet the sane requirenments found within the
Federal Donmestic Regulation. And | realize that there
IS a separation here today between those two issues.

Once again | would like to thank you for
comng here today. W will be submtting a much nore
detailed witten comrent to your office prior to the
April 15 deadline. Thank you very nuch.

MR. RHOADS: Next speak will be Mark Stanl ey,
Assi stant Deputy Director of the California Departnent
on Forestry.

PRESENTATI ON BY MARK STANLEY:

MR. STANLEY: Good norning. M nane is Mark
Stanley, S T-A-N-L-E-Y. | amthe Assistant Deputy
Director of the Departnent of Forestry and Fire

Pr ot ecti on. | amalso the chair of the California
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Morality Task Force. This nmorning | will be speaking
fromthe point of the view fromthe Departnent of
Forestry and specifically as it relates to the forestry
operations that the regulation wll inpact.

We al so submt in detail witing |later, since
we havenst had the opportunity or the tine to really
di gest the regul ations.

CDF is responsible for regulating tinber
harvest operations on all non federal lands in
California. And we also manage two state forests in
the regul ated area. So, we kind of wear two hats here.
One of the regulator and one of the regul at ed.

Let me briefly explain some of the
enforcement and inplenentation difficulties that we see
with the regulation as we read it and as ver bal
clarification that we received so far and again,
specifically as it relates to forestry operations.

We are pleased that APH S has finally taken
sone action to try to reduce or mnimze the spread. |
was in Riverdale a year and a half ago when we first
started discussing this, and presented at that point in
time sone of the possible economc inpacts that would
occur if soil was regulated. And | will get to that in
alittle bit later.

It appears though that the regul ations were
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done at sonewhat of a vacuum maybe, at least as it
relates to forestry in R verdale. Because to ny

know edge, there has been no input fromany forestry
officials or forestry operations, at |east on the West
Coast, as kind of evidenced by the regs.

As you nentioned this norning, 10 counties in
California are regul ated by the Federal Regul ation, but
al so the regulation states that California will have to
enact the sane regulation on an intrastate |level. So,
in effect, you are creating the sanme regulation in the
state. And so, | will address that as though those
regul ations are in place.

Once those regulations are in place or
enacted in California, then CDF has the responsibility
of inplenenting those because we have a zone
i nfestation declared by the Board of Forestry on any
comerci al harvested operations in California and
regi stered professional foresters preparing those plans
have to address how they are going to mtigate and
conply with the regul ati ons.

| amreally unclear on the econom c side of
the regulation as to the finding for no significant
econom ¢ i npact because of the regulations. Because
the Federal Regul ation does force the state to conply

with the sane ones and there is potentially sonme
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significant econom c inpacts. The regulation discusses
regul ated verus restricted articles. The regulate can
nmove with sonme kind of a conpliance agreenent. And on
the surface this seens fine. Nursery stock and
nurseries can be inspected, be found free from

shi pnents can be inspected and noved out. On the
forestry side, however, whether it be fire wood or

l ogs, that is not an option. You have to renove the
bark. This is neither practical or feasible because
you cant nove the debarking operations to the field.
In nmost, in many of those debarking operations at a
sawm | | are maybe outside of the regul ated area.

The logic is sonewhat |ost on ne of how you
can do a free fromsurvey in effect on a nursery, a
geographic entity, and then inspect the shipnment, but
you cant do that for other regulated hosts. So | am
ki nd of confused as to the | ogic process there.

The sane thing occurs obviously with fire
wood, where you cant nove the material outside of the
regul ated area or intrastate. The CDF standpoint and |
am sure state parks, National Forest Service has the
sanme issue, we on the state forests issue about 600
woodcutting permts, both comrercial and residential
use, which generates around $20,000.00 in revenue to

us. | asked the specific question | ast week or when the
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regul ation came out, as to what we would be required to
do. Wuld we be required to notify and educate
permtees that they couldnt renove the material from
the regul ated counties or we would have to prohibit
that cutting because we canst control it once it |eaves
our property. | amstill waiting for the answer.
Soil is probably one of the biggest inpacts.

On February 11 | contacted official, APH S officials
in Riverdal e and asked specifically whether soil on
forestry vehicles, forestry equi pment woul d be
regul at ed because this has been a point of concern,

di scussion on the Task Force in California for two
years or so. | was told that there would be no

regul ation of soil that was on forestry equi pnent. On
February 14, three days |ater when the regul ati on was
rel eased, | again wanted to confirmthat, that finding
and was told at that point in tine that soil on
forestry equi pment would be regulated and it was the
only equi pnent that would be regulated. That it would
require some kind of a wash down. So, | am again
confused because | donit think the pathogen knows a

pi ece of forestry equipnment froma piece of
construction equi pnent, vehicular traffic, recreation
equi pnent. |If the Federal Regulation as it relates to

soil is truly intended to mnimze the interstate
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spread of the pathogen and obviously fromwhat | have
been told, the perceived risk fromforestry equi pnent
is greater than anything else, | think the analysis may
be flawed. | would, | would submt that the risk of
soil novement frominfected areas interstate is
significantly greater fromthe recreational traffic of
t he thousand of visitors hiking and biking on Miir
Wods, CGolden Gate National Recreational Area and those
t hi ngs noving out of state than they are fromforestry
equi pnent that stays in the sanme geographi c areas.

As it conmes to the econonm cs again, the
econom cs of washing vehicles on forestry operations is
relatively infeasible, expensive, tinme consumng. | am
not quite sure how you will enforce that, get that
conpliance. It also doesnt address where the water
will come fromthat you will use for washing. Your
regulation or in the regulation it specifically says
that soil, water and plant hosts have been found to
spread t he pathogen from avail able research. | am
confused because if this is based on avail able
research, we just heard you wanted comments on six
itens specifically that is requesting evidence to
support the regulation you already put in place. So,
am confused as to what the regul ation, what kind of

science the regul ati on was based on.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



S 0o B~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

29

State regulations that are currently in place
or that were in place prior to you releasing the
Federal Regul ation prohibited the novenent of host
material within the area also. As we saw a greater
risk or and the intent of the state regulation was to
mnimze the spread not only outside of the geographic
or political boundary of the county, but also to try to
restrict the spread within the county, to mnimze that
spread. And it appears that at the state, at the
federal level that is not a concern

| woul d hope that you woul d consider or as
you reconsi der these regul ations, that you take
advant age of not only the expertise of the state and
federal agencies in California that have been working
on this issue for, since 1994 in sonme cases, when this
first was discovered but not identified, and al so
utilize the expertise of the nenbers of the California
Morality Task Force that had been working on this. The
Morality Task Force is nmade up of about 65 different
entities and about 800 people. They are the people
t hat have been working on this issue fromthe
begi nning. And to ny know edge, for the nost part
t hose peopl e have not been cont act ed.

Thank you again for the opportunity to share

our concerns and | ook forward to the answers and sone
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of your explanations for our concerns and questions.
Thank you.

MR. RHOADS: Thank you.

Next we wll call Joseph J. Garbarino, of the
Marin Recycling and Marin Sanitary Service.

PRESENTATI ON BY JOSEPH GARBARI NO

MR. GARBARI NO Thank you very much for this
opportunity to speak before you. | ama small business
man in Marin County. | operate a garbage collection
conpany and a recycling conpany. And | al so operate an
i ndoor dunp, a murp. That is three football fields
under one roof and in that building we are recycling 72
percent of the material that cones in.

After hearing all these discussions and al
the rules and regul ations that are com ng down the
road, | look at nyself nore as a nortician, operating a
nortuary. We have got a |lot of dead plants, dead trees
and what do you do with these itens when they cone in.

| think I have a solution for you and I would invite
all of you to cone down and see ny plant as to what |
do. Wien this dead material comes in, whether it is
di seased or not, | have no way of knowi ng. Sone of it
conmes inin chip form sone of it cones in in trees,
but it does cone in. And we lay it on the concrete

floor and it goes fromeight in the norning until 4:30
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in the afternoon. After that, starting at 4:30 in the
evening, we grind this material and we grind
approximately 200 tons a day. It is nine sems that go
out of Marin County to a power plant. So, starting at
m dni ght, and on down through eight o-=clock in the

norni ng, nine sems go out and close to a power plant
where this material is incinerated.

So, before we go into to too many new rul es
and regul ati ons, we have a problem And | think we
have a solution at our place and I would like you to
see it as a solution to this problem Once you burn a
cancer or you bury it, you have gotten rid of that
probl em Sonehow, sonmeway, you cant |eave this
material |ike sone people want to, leave it out in the
field to die. You have got to gather this material,
collect it, and do sonething with it. And what you do
now, you should do sonething that is positive. And to
me | amnot a scientist, but there is nothing nore
positive than to get it, and close it, contain it, and
then ship where it could be burned into | donit know
how many degrees Fahrenheit and it could be used at
| east one nore tine as a power unit.

| donit have too nuch to say. | amalso in
t he conpost busi ness because we shake out all the

sawdust, that all cones out. And it is a serious
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problem People are tal king that possibly 50 percent
of our trees in Marin County are going to die. | have
worked with my Agricultural inspector in Marin County
and trying to solve sonme problens. They have | ooked at
it. They like nmy idea. And | hope you fol ks take the
time to cone down and see what a possible solution is
for this problemthat we have and that we are facing.

And ny last nane is Garbarino,
GARBARI-NO Thank you for allowing ne to give
you these comments.

MR. RHOADS: Thank you, M. Garbarino.

Next we have Katy Facino. |Is that correct?

PRESENTATI ON BY KATY FACI NO

M5. FACINO Good norning. | am Katy Faci no.
That is F like Frank, A-CI-NO

kay. | amthe public information officer for
the California OCak Morality Task Force. After | ooking
over the new regulations, it is clear that they heavily
rely on voluntary conpliance. And given that fact,
education will be a key conponent. The Task Force
bei ng made up of over 65 agencies and 800 nenbers,
i ncl udes | eading scientists, professional foresters,
educators, utility conpanies, governnent entities,
public and private | and owners, non profit

organi zations and private foundations. For the past
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year and a half we have been the primary contact for
i nformati on on sudden oak deat h.

People from California, the United States and
the rest of the world look to us for answers and
updates on | atest research, regul ations and general
i nformati on on sudden oak death. For these reasons |
believe the Task Force will prove to be a val uable
asset in dissemnating federal information. | ask that
you use us as a trenendous resource that we are, and
that you join the Task Force and the many groups that
al ready belong to this cooperative effort in the fight
agai nst sudden oak death. And that is it. Thanks.

MR. RHOADS: Thank you. Ckay. Next we have
Susan Cohen, the Agriculture Conm ssioner for Sol ano
County.

PRESENTATI ON BY SUSAN COHEN

MS. COHEN: Good norning. Which m crophone
i s working? Oh, okay.

Good norning, | am Susan Cohen. | am Sol ano
County Agriculture Comm ssioner. | dont have nuch
voice, so that is why | wanted to get to close to the
m crophone. M last nanme is CGCOHE-N

| amglad to be here to be able to present
sonme verbal comments but due to the tine frames in

whi ch this regul ati on was proposed, Sol ano County and |
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am sure other counties in California will have to
submt comments in witing after today-s hearing before
t he deadl i ne, of course.

Two questions on the Federal Register

docunent that | would like to raise. Under the words
Ai npact of the InterimRulel, it says AUnder the Interim
Rul e nursery stock noving interstate fromthe
gquaranti ne area nust be acconpanied by a certificate,
etc., etc.@ It does not say regul ated nursery stock.

If it neant to say that, it should be clarified. It
says under the InterimRule nursery stock noving
interstate fromthe quarantine area nust be regul at ed,
excuse ne, nust be acconpanied by a certificate. So,
my question is, is that typographical error and if so,
if that could be clarified.

MR. RHOADS: We can clarify that for the next
iteration. What we are, what we are --

M5. COHEN: | would like the audience to be
able to hear you.

MR. RHOADS: Ckay. | amsorry, we can clarify
that for the foll ow up docunent for this, what we are
talking is regulated articles. Nursery stock that is
regul ated under this rule, which involves only, what,
15 --

M5. COHEN: | donit know if the audi ence can
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it is okay, or go ahead, it would be better if you said

it.

MR. RHOADS:. What we are tal king about here is

specifically the regulated articles. W are not
tal king about all nursery stock. W are just dealing
specifically wth the 15, 15 genera species, 14, plus
one, that woul d be affected under this rule.

M5. COHEN. Okay. My other comrent is Section

301.92-11. It is on page 6837 of the Federal Register.

Letter A tal ks about annual nursery inspection and
sanpl i ng and nunber one, under letter A talks about
the nursery contains 100 or fewer regulated articles
and then it goes on to describe the inspection
procedures. Wiat it does not say is if what, what if
the nursery has zero regul ated articl es. | am not
trying to be clever. It is just sonething that we
noted, we are the doers, we are the people on the
ground who performthe work to keep interstate and
intrastate commerce going. Maybe you could clarify
that right now, if that is possible, |like you did the
ot her one.

MR. JONES: If the nursery contains no host
material, no regulated plants, they do not require an

annual inspection for testing. |Is that clear?
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M5. COHEN: If the nursery contains, | want to
repeat what | heard. | ama little hard of hearing
t oday.

MR. JONES: Go ahead.

M5. COHEN: If the nursery contains no
regul ated articles, then what did you say?

MR, JONES: If the nursery contains no
regul ated articles, that is no host material, no host
plants, it doesnst grow and it doesnst produce, doesn:t
have them they do not require an annual inspection.

MS. COHEN:. Then that nursery does not require
annual inspection, correct?

MR. JONES: Correct.

M5. COHEN. Okay. This sanpling procedure here
doesnst nmake that clear, so maybe that is, again --

MR JONES: W will ook at that, thank you.

M5. COHEN: Yes. Thank you.

As | said at the beginning of ny remarks, we
wll submt comments in witing. W have sonme concerns
about the, | guess, you could say unequal, inbalance in
the economcs of, particularly of the nursery industry
for this nationwi de. Wen you are in a county such as
Sol ano County that has three and nmaybe we have five and
maybe we have 25 positive finds, quite a distance from

the nursery, it does seemto provide a regulatory
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chal  enge, a work | oad, an unfunded work load that is
not commensurate wth the actual pest risk.

Thank you very nuch.

MR. RHOADS: Thank you.

Next we are going to have Karen Susl ow.

PRESENTATI ON BY KAREN SUSLOW

M5. SUSLOW Good norning. Thank you for the

opportunity to ask you sone questions pertaining to the

Federal Reqister.

My nanme is Karen Suslow. It is SUSL-OW
| am production nmanager at Heinz Nurseries, a
whol esal e nursery that is |ocated in Solano County, a
regul ated county.
| had a couple of, just a few questions

pertaining to the Federal Register and al so a comment

that Dr. Jones just made to the Ag Comm ssioner in
Sol ano County.

Dr. Jones, when you said that, in our
particul ar case, at our nursery, we grow the crops, no
regul ated crops are grown at our nursery. W ship
everything to the East Coast and M dwest, so we don=t
have California crops. And you nmade a comment just now
that if you have no regulated crops, then there is no
annual inspection needed. |s that correct for an

i nfested county, but a free from nursery?
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MR. JONES: | get the feeling | am m ssing
sonething in the question. The obvious answer to ne
seens to be that is correct. 1Is there, is there a
reason why you think it is not correct?

MS5. SUSLOWN Well, because | guess there is
sone question pertaining to this information sheet that
| received at the front door. It says Cooperative Cak
Morality Disease Project Conpliance Agreenent. That
is, was submtted, | guess for each of the counties
when they had their training just recently with regards
to how to inspect for Phytophthora Ramobrum And in it
on the last page, it identifies nurseries that have
host plants, nurseries with both host and non host
pl ants and then nurseries dealing only wth non host
pl ants, where we fall in that category.

MR, JONES: Okay. Gkay. Now, | understand the
guestion and | think | can clarify it.

Can you all hear nme through this m ke okay?

Al right.

(Pause.)

MR. JONES: Thank you. Ch, that is better.
donit have to lean into quite so far. What is going
on, and | see the confusion now Thanks for clarifying
what the question, the question the way | can relate it

to better. There are two things going on with
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nurseries and one is the host nursery stock, the other
is the mediumin which it is grown. So, we are
regulating in the regulated areas plants which are 15
hosts, and then growi ng nmedi um or soil, wherever it
occurs in the county. So, if you are a nursery and
maybe we need to go back to Susie Cohen on this, naybe
this was the question she was asking and | didn-t
answer it clearly, because | didnt understand it, if
you are a nursery that grows host material, if you are
nursery that has host material then you do require an
annual inspection and testing. |If you are a nursery
that grows no host material, but you nove plants that
are host in nmedium that, those shipnments have to be
certified free of duff, the overbearing |ayer of plant,
of plant waste.

That is separate and different fromthe
nursery inspection. You donit require an annua
inspection for that. You require a certification or
testing for that but it is a regulation and is part of
the regqgul ati ons. So, nurseries are regulated if they
ship material interstate in nmedium And it doesnzt
matter if it is host or non host.

MS. SUSLOW Ckay.

MR. JONES: Does that --

M5. SUSLOW That does clarify it. So, it
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woul d be correct in this, this draft saying that it, it
says if host material is being grown on prem ses, if
non host material is being grown on prem ses, the
county will issue a conpliance agreenent and a PPQ

yel l ow stickers to attach to the shipping paperwork,
correct?

MR. JONES: It is correct in that there are
requi renents for shipnment of plants in nmedium yes.

M5. SUSLOW Right. Wth regards to the duff,
so, clarifying what you just said, been quite apparent,
that the duff does have to be renpved from non host
pl ants bei ng shi pped out of state. Ckay.

MR. JONES: | amsorry, | am m ssed what your
| ast poi nt was.

M5. SUSLOW | was just saying that duff does
have to be renmoved from non host plants that are
shi pped out of state.

MR. JONES: Yes, that is correct.

M5. SUSLOW Ckay. A second question | had
was is there going to be a point or is it not going to
follow the sanme lines |ike the glass sharpshooter and
Pear son di sease which is where you have counties that
are infested, but you have free fromareas within
counties, that have been inspected and are free from

within a certain area?
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MR. JONES: W havent set up the regul ations
or the procedures to recognize free areas with this
iteration, but we would be interested in hearing
comments on how t hat m ght be done.

M5. SUSLOW Thank you very nuch.

MR. RHOADS: Thank you.

Next we are going to have Ted Snall ey.

PRESENTATI ON BY TED SNMALLEY:

MR, SMALLEY: Good norning. | am Ted Snall ey,
general manager of Calico Hardwoods, |ncorporated. And
my question this norning regards the novenent of wood
products from non infected counties through quarantine
counties and to the ports and the docks in Qakl and.

Is that material going to have to be debarked
to nove through the quarantined counties?

MR SMTH That is the first tine we have
gotten this question, so give ne a nonent. It is
covered in here, | think you are okay. Let nme find the
right section and refer you to it and then | will read
fromit.

(Pause.)

MR SMTH It is, and this pertains to
interstate novenent and you are tal ki ng about noving
within the state, but the federal regulation says about

nmovi ng through a regul ated area interstate, which is
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what | presunme you are asking about or what | can
respond to.

It is under 301.92-4. That is the section
with conditions governing the intrastate novenent of
regul ated, regulated and restricted articles from
guar anti ne areas.

MR. RHOADS: Page 6835 at the bottom Bottom
of the third col um.

MR. SMALLEY: Thank you.

MR SMTH And |let nme get you through the

hi erarchy and the structure here. It is not A it is
B, without a certificate or departnental permt. And
then one, and two there, | think, yeah, and that wll

cover it. And what it says is the regul ated or
restricted article originated outside the quarantine
area and the point of origin is indicated on the weigh
bill of the vehicle transporting the article. Ckay.
And two, the regulated or restricted article is noved
fromoutside the quarantine area through the
guarantined area w thout stopping except for refueling
or traffic conditions, such as traffic lights or stop
signs and the article is not unpacked or unloaded in
t he quarantined area.

MR. SMALLEY: Ckay.

MR. SM TH. Now you are at a port inside the
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regul ated area. | think is what you asked, right?

MR. SMALLEY: Ckay. And one ot her question
woul d i ke clarified.

s there any requirenents for contai nnment of
this material while it is being transported through
t hese counties?

MR. RHOADS: Not beyond what we just said,
just that it needs to be noved pretty nuch expediently
and expeditiously through the area. You donit want to
let, you know, unload it or have it stay in the area
for an undue anount of tine.

MR, SMALLEY: Ckay. Thank you very nuch.

MR. RHOADS: Ot herwi se no other restrictions
and no certificate is required, no inspection or
anything, you are free to nove it through

MR. SMALLEY: Thank you.

MR. RHOADS: Ckay. Next | am going to cal
sone people who have pre registered but I amnot sure
if they are here at this point.

Don Mendel, Ceneral Counsel for the
Nur serynmenss Exchange, from Hal f Moon Bay? s M.
Mendel here? No.

Mark Fal k al so fromthe Nurserynmen:ss
Exchange, Half Mon Bay? No.

Hank Sci aroni, Nurserynens Exchange? No.
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kay. Is M. Jack A son fromthe California
Far m Bur eau Federation here?

Then is Christopher Ono, President of the
California Association of Nurserynen.

PRESENTATI ON BY CHRI STOPHER ONO

MR ONO My nane is Chris Ono, last nane is
spelled ONO And | amthe president of the
California Association of Nurserynen. The California
Associ ation of Nurserynmen represents nurseries both
retail and wholesale in the State of California.

The nursery industry generates 2.7 billion
dollars in revenue in the State of California. It is
the third |argest agriculture crop and it is the second
| argest speciality crop in California.

Currently 10 counties are under quarantine
for sudden oak death. This affects over 480 |icensed
nurseries. We would |ike to see the 10 counties
delimted. W believe with the 10 counties delimted
there will be better control of Phytophthora Ranbrum
fromspreading. Currently the regulations allow free
nmovenent of regulated articles within and anong the 10
counti es. Sone counties only have one or two areas
that are affected wth Phytophthora Ranorum  Sone of
these areas are in renote and isol ated areas. In 1997

with Red Inported Fire Ant it was assuned that all of
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Orange County was infested, but through further surveys
it was discovered that only north and the southern
portion of Orange County were actually infested. And
now the nurseries that are under the Red Inported Fire
Ant quarantine cannot get thenselves out of that

guar anti ne.

By nonitoring and regul ating the known areas
of Phytopht hora Ranmorum nore closely, this will allow
better controls of sudden oak death and utilize our
resources nore effectively. By regulating the entire
counties, sudden oak death has a potential of spreading
further and our resources woul d be dil uted.

We al so believe that adequate fundi ng shoul d
be provided for California to allowtinely and quality
i nspecti ons. | nspections that regulate plant materi al
shoul d be done by qualified individuals with the
skill ed synptons of Phytophthora Ramorum This w |
limt false positives.

The i nspections should be available within 24
to 48 hour notice. The cost of these inspection
shoul d not come fromindustry.

Movi ng onto nursery conpliance agreenents.

In Section 301.92-6, conpliance agreenents and
cancellation. It states that a conpliance agreenent

w Il be issued when an inspector has determ ned that
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t he person requesting a conpliance agreenent is

know edgeabl e regarding the requirenments of the
regul ati ons and the person has agreed to conply with
those requirenents. Since novenents of nursery stock
are dependent on the inspection or testing by an

i nspector, conpliance agreenents will not be issued to
persons interested in noving nursery stock interstate.

In 1997 USDA inplenented a federal quarantine
on Orange County for red inported fire ants. Regul ated
nurseries shipped nursery stock under a conpliance
agreenent. There are no new infestation of red
inported fire ants in California due to nursery stock
novenent . In 1999, nurseries in known infested areas
for glassw ng sharpshooters were put under conpliance
agreenent to ship host material, 99.9 percent of those
shi pments frominfested counties are free to gl assw ng

shar pshoot ers.

The nursery industry has proven that we are
capabl e of shipping regul ated material under conpliance
agreenent. If the nursery is able to prove that they
are free from Phytopht hora Ranorum then the nursery
shoul d be allowed to self inspect and shi pped regul ated
mat eri al under a conpliance agreenent.

We would also like to see nore research done

to understand the biology of Phytophthora Ranbrum W
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shoul d understand its characteristics and how it
spreads. W would also like to see nore research done
inthe field of treatnment. Currently there are no
treatnments for Phytophthora Ranborum There is not even
any recomended treatnents for it. And we would |ike
to see a treatnment option avail able for Phytophthora
Ranorumin the near future.

W would also like to see better nonitoring
and testing techni ques for Phytophthora Ranmorum rat her
than just relying on visual inspections.

In conclusion, to sumup, we would like to
see the 10 counties delimted to effectively utilize
our resources and to control the spread of sudden oak
deat h.

Two, to have tinely inspections done by
qualified inspectors.

Three, conpliance agreenments for nurseries to
ship regul ated articl es.

And four, research for treatnent options,
nmonitoring and testing techni ques and under st andi ng
Phyt opht hora Ranorum further.

The nursery industry understands and supports
t he need of sudden oak death regulations. But, before
we can effectively control this disease, we nust

under stand how this di sease spreads and how to treat it
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t hrough nore research. And we believe that regul ations
shoul d be based on sound science.

Thank you.

MR. RHOADS: Thank you, M. Ono.

Next will be Don Dillon fromthe California
Associ ation of Nurserynmen.

PRESENTATI ON BY DON DI LLON:

MR. DI LLON. Good norning. M nanme is Don
Dillon. DI-L-L-ON

| have, | guess, sone things that | wll
just, maybe are a bit redundant with about what Chris
has just gone over, but, just to highlight a few points
in ternms of the nursery industry. It is kind of
interesting how we hear the gentleman speak fromthe
Forest Service and everyone feels like, | guess, they
are the ones being picked on, so | guess we are no
different in that regard.

First, we really would like to see
delimtation of this disease. W feel |ike that
certainly not widespread in the entire 10 county area
and that the way the Federal Rule is witten it m ght
actually encourage the spread within the 10 counti es.

We realize all the studi es havenst been done
up to this point, but, we hope USDA woul d be open with

data to look at delimtation. And that in itself could
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solve a lot of problens |ike that was brought up by the
Commi ssioner also from Sol ano County in regards to
perhaps there may be nurseries that really arent close
to an area of infection. |In fact, |ooking at the

regul ation, it looks |Iike, even though Oregon is
attenpting to eradicate this pest, that they are stil

t he consensus, APHI'S, | nean, USDA, | don:t think has
guaranteed that that is going to happen and yet they
have delimted the county and so we would |like to see
that sanme possibility in California

Lets see. Also we find it interesting that
all the commodity groups are allowed to enter into
conpliance agreenent with USDA, except nurseries. And
we are wondering where that |ogic or |anguage cane
from that the nursery industry historically are
probably one of the better qualified groups in terns of
working with regulators, wth governnental agencies,
know edgeabl e about pest and di seases. So, we would
i ke that opportunity as well.

Lets see. Another point would be, letzs see
there is in Section 301.92-7, it tal ks about persons,
that you need an interstate certificate for novenent
and you have to give 14 day notice for that to USDA for
i nspections, |like the Comm ssioner nentioned, it is an

unr easonabl e anount of tine in the nursery business.
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We are often having to ship less in 14 days. So, we
woul d li ke you to take a | ook at that.

Also a clarification on Section 301.92-9,
whi ch covers cost. And we realize that USDA is payi ng
for inspections. One issue there also we are curious
as to the testing. And | donit knowif it is clear
there about, if it says who is paying for the testing.

So, | think that about suns it up. The
nursery industry does realize that this is a serious
di sease and | think hopefully working together, cost
W se, etc., these m ght be sonme suggestions that could
be hel pful. Thank you.

MR. RHOADS: Thank you, M. Dillon.

Next we are going to have Steven R Jones
fromthe California Integrated WAste and Managenent
Board, Sacranento.

PRESENTATI ON BY STEVEN R JONES:

MR. JONES: Thank you. | appreciate the
opportunity to be here today. | want to, | dont know
if any of the three of you are fromCalifornia or if
you are all out of the East Coast, but | want to give
you a little, little bit of an understandi ng of what
Californi a generates.

| amgoing to point to a board that regul ates

all the solid waste novenent in the State of
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California, both all the way fields, transfer stations,
recycling facilities, conmposting, all of those
entities, part of the six nmenber board. W regulate an
industry in California where we generate in excess of
50 mllion tons of waste a year, in excess. W
landfill in excess of one ton a second. Qur conpost
thing and our recycling activities in the State of
California are critical to our achievenent of a 42
percent reduction in waste. W recycle 42 percent of
the waste streamin the State of California. W

i ncl ude C&D waste and organic nmaterial .

And | want to, | have to put that, | had to
give you that first to put this into a perspective so
that you can understand the enormity of what this rule
means in the State of California.

My board is continually fostering both the
i nprovenent of the conposting industry as well as the
mar ket devel opnent of conpost industry. When we have
got soils throughout the nation that are being depleted
of nitrate, we see conposting as the soil anendnent
that is going to actually help refurbish and fortify
that earth that we need to grow which our agriculture
community as well as our hones. W want to work as a
board wth both USDA and wi th CDFA, because there has

to be a conpronmi se here. This restriction of novenent
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of material, | think, could be considered arbitrary or
an overkill. Fromthe standpoint that what | have read

by |l eaving that material in place where it is found,

where it can still, if there are spores that are
active, «could still becone airborne through fog or
other things |like that. Well, we have got in the

bi omass i ndustry and in the conposting industry, and in
land filling for that matter, is actual treatnent of
this material, if it evenis existing in those | oads.
So, we need to tal k about the transportation of that

mat eri al . Clearly when M. Garbarino tal ks about nine
| oads a day, that he takes out of his facility, and M.
Garbarino runs an outstanding facility. It was
actually one of the, probably the nodel s when

Assenbl yman Byron Shear wrote AB939. Wi ch mandates 50
percent reduction and also had a little hook that
cities and counties that did not realize that reduction
woul d be fined $10, 000.00 a day by ny board. So, this
is areal law. This is a real rule. There are rea
consequences.

We have worked with, on the pathogen
reductions, we did a study with U C Riverside, where
researchers and the Ventura County Farm Advi sors
conpleted a nulti year study in 1999 on applying nul ch

and conpost under a drip line of trees in an avocado
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orchard that had been infected with avocado root rot,
whi ch is Phytophthora Ranorum | didnt say that
right, I amnot a scientist and | apol ogi ze. The
study found that the wood decay fugu commonly found in
the mul ch and the conpost create enzynes that dissolve
t he pat hogen, causing the root rot. Thi s enabl ed
heal thy growt h of the avocado tree roots in the surface
apply, into the surface, applied mulch or the conpost
and that it was nade fromthe yard trimm ngs, and we
are going to submt that report because that, we
brought that avocado orchard back to life by using a
conposite nediumthat actually went after the sane
spores that you are tal king about, or a derivative of
t hat spore

W need to | ook at the conpost industry as a
treatment for this material. And it is critical to us
that we continue to work with CDFA, that we | ook at
ultimate treatnent options. Wen we are | ooking at our
mul ch material which our rules say that it has got to
be 15 days to effect pathogen reduction, we are
tal king, we can strengthen that to say that that has
got to be turned five tinmes or four tines in that two
week period to nmake sure that heat is distributed
t hroughout that material, throughout that nmedium Wch

| think would go to your 180, or to sonme of your
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standards. But, we need to be able to at |east have

t hat di al ogue so that we donst kill an industry that is
absolutely critical to cities and counties in the
state, making AB939 mandates and we cant afford to
have our landfills filled up with this material, nor do
we want to see this material sitting in a field
sonmewhere as a fire hazard or sone ot her hazard. Thi s
is, this is a treatnent that is viable, but we cant be
restricted to just say we are not going to be able nore
it nore than a quarter of a mle. You will kill this
industry. |If the conpost is a treatnent, and then we
have been able to get feed stock to that facility for
treatment, for conposting and then put a viable product
back out into the marketpl ace whether on fields or

what ever, that will have gone through the process. And
let-s figure out a way to use data or help us, provide
us with sonme instrunents where we can test that

material to hel p support your rule.

It is critical to us that we continue to work
as this, as the California, with both USDA and CDFA,
because we are tal king about billions of dollars of
infrastructure and believe ne | know the | ogging
comunity, and the nursery community have got the sane
types of financial issues. But, we are tal king about a

state that in the tine | have spoken, every second |
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spoke, a ton of garbage got land filled. Every second
| spoke a ton of garbage got land filled. And every
three seconds, a ton got recycl ed. Dont elimnate
that. This has been a 10 year social change. This
rule will kill.

This industry is faced with coparlid(ph),
where we are finding that in our feed stocks that we
have got to fight to eradicate. W are fighting the,
the pressure treated woods. They used to be colored so
that we could identify through our |oad checking
prograns, now they are stained the exact sanme col or as
normal wood, that can contam nate the material. W are
dealing with a mssion issues in Southern California
where they want us to build tenples to house this
mat eri al and now we have got this. We cannot conti nue
to see this industry assaul ted because the one that
doesnit benefit are the citizens of California and the
whol e nation, truthfully, since we are the providers of
the food for nost of the nation.

We need your help and we need to be able to
|l ook at this as treatnent and not as a restricted area
but in a regulated area and | et us nove that materi al
to those markets and then work with us and tell us what
ki nd, what kind of regulations need to be in place

bet ween you and CDFA, so that we can achieve that.
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Because it is funny when | |look at the, | was in
busi ness for 28 years before | becanme a bureaucrat, one
t hat has been appointed by two governors. Wen | see a
rule that says no state can exceed, and then a page
|ater, and no state can do anything | ess, basically
t hey have got to your rule. So, we have got to be able
to work cooperatively between these agencies to
mnimze that issue of spread but at the sane tine
recogni ze treatnment opportunities through the biomass
i ndustry, through conposting and ny third choice would
be inland filling, that would take care of both of our
problenms. It is clearly better treatnent than |eaving
it on the ground sonmewhere.

Thank you. | appreciate it. | amsorry, ny
name i s Steven Jones, J-ONE-S

MR. RHOADS: Thank you, M. Jones.

Next we are going to have Charles White from
t he Waste Managenent in California.

PRESENTATI ON BY CHARLES VWHI TE:

MR. WHI TE: Thank you very nuch. Charles
VWiite, Director of Regulatory Affairs for Waste
Managenent. The spelling is WHI-T-E

Wast e managenent is Californias |argest
provi der of conprehensive solid waste services. W

have over 6000 enployees in California. W serve nore
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than 200 California communities. W operate 16 solid
waste landfills, five in the San Franci sco Bay area.

Recycl e Anerica is our wholly owned
subsidiary and Californias |argest recycler of
muni ci pal of solid waste. We provide curbside
collection to over two mllion residential househol ds
in California, operate 15 material recovery facilities
in California and operate several urban wood waste
col l ection and processing facilities in Northern
Cal i fornia.

Wheel abrat or Technol ogies is a wholly owned
subsidiary and the nation=s | argest operator of waste
energy facilities. W operate three wood waste to
energy facilities in Northern California.

Wast e managenent has extensive operations in
ei ght of the 10 counties covered by the State, Federal
Quar anti nes on species affected by the Phytophthora
Ranmorum fungus. It includes Al aneda, Marin, Mendocino,
Monterey, Napa, San Cara, San Cruz and Sol ano
Counties. These operations include the collection of
recycling of urban green waste in many comunities,
urban green waste nmakes up as nuch as 30 to 40 of the
solid waste stream Thi s includes green waste
collected at the residential curbside as well as

commercial green waste from | andscapers, and self hau
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oper ati ons. Those green waste we col |l ect and handl e
may contain the bark fromthe species targeted by the
guar anti ne.

We believe that insuring potentially affected
bark is kept separate fromthis waste streamis
virtually inpossible or would be prohibitively
expensi ve.

Qur operations in the quarantine counties are
all different. Some focus on cold conposting, chip
green materials, with other organic wastes, others
focus on providing fuel for several electrical
generating bi omass power plants located primarily in
the Central Valley to the East of the quarantined
counties. Oher ship, have shipped green materials for
direct land application as mulch and | andscape
materials or for use as alternative daily covered at
landfills.

Let me provide you a brief overview of our
Al aneda County operations, which is in the East Bay,
just as an exanpl e.

We currently plan on producing well over
100, 000 tons per year of chipped urban wood and green
waste from Al ameda County alone. Currently this
material is conprised of about 25 percent wood materi al

from urban constructi on and denoli sh waste, which we
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believe is substantially free of any bark, but 75
percent of urban green waste collected fromcomunities
in Alanmeda County that we serve, that m ght contain
sone of these bark fromthe restricted species. These
materials are comm ngled in varying degrees and shi pped
to various end users of, you know, for the various
follow ng end uses: Biomass fuel is primarily shipped
out of the 10 county area to other California counties.
Alternative daily cover at landfills, primarily at this
time within Al ameda County, conpost feed stock, nostly
within the 10 county area, but sone is shipped outside.
And direct |and application as mulch, |andscaping
materials both within and outside the 10 county area.

In addition, we are currently contenplating
expandi ng our conposting capability trenmendously by
investing in new conposting operations wthin Al aneda
County in the near future. Al of these operations
will rely heavily on the ability to collect and
transport urban green wood materials for these
pur poses.

The recycling of urban wood waste in Al aneda
County is not only an inportant business activity,
generating approximately one mllion dollars per year
in revenue, but is absolutely necessary for conmunities

we serve to conply with California solid waste
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recycling laws as M. Jones has pointed out. That
mandate required comunities we serve to recycle 50
percent of their solid waste otherw se destine for
di sposal and if not, they could be subject, as M.
Jones pointed out to a $10, 000. 00 per day fine. A band
on the shipnment of these materials would not only be
devastating economcally to comrercial operations such
as ours, but it would absolutely cripple the ability of
communities within the 10 county area to conply with
the States solid waste recycling goals and nandates.

| dont have an exact nunber, but | would
guess that substantial prohibition under shipnent of
woody materials that may contain bark of the affected
speci es could substantially inpact at |least three to
five mllion dollars pre year of our conpany:s busi ness
alone within the 10 county area. To say nothing of
simlar inpacts on other conpani es operating the region
and could substantially limt the ability to recycle or
even di spose of urban wood waste generated within the
10 county area. It is hard to guess, but I would say
we are talking at least a 10 to 15 mllion dollar or
nore total inpact on the entire 10 county area with
respect to urban wood waste.

VWhat are we asking for? W are asking that

the quaranti nes and by quarantines | mean both the
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federal and state quarantines, together, be interpreted
in such a way that will at |least allow a neans to
continue transporting potentially affected naterials
intrastate, that is both within the 10 county area and
fromthe 10 county area to other supervised |ocations
in California, if in the words of the existing CDFA
quarantine, it is either (1) produced, stored or
handled in a matter approved by the CDFA to prevent
infestation of the fest, of the pest. O (2) nove by a
permt issued by an authorized Agriculture official
speci fying the required contai nnent conditions and a
handling utilization or processing as authorized by the
of ficial.

We believe that urban green waste materi al
shoul d be able to be shipped either under the above
CDFA approved nechanisns to the foll ow ng destination,
both within the 10 county area and to ot her designated
intrastate California destinations.

(1) Biomass conversion fuels. The green
materials woul d be transported, stored and conpletely
burned under controlled and supervi sed high tenperature
conditions that will conpletely destroy the
Phyt opht hora Ranorum f ungus.

(2) Landfill application. Direct |andfil

di sposal or use of green nmaterials as alternatively
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daily cover within a landfill will conpletely contain
any Phyt opht hora Ranorum contam nation wthin that
landfill. In fact, how el se could potentially affected
bark be safely and securely disposed from a debarki ng
operation unless transportation to a landfill is

al | oned.

Conposting. W believe there is substanti al
evi dence that proper conposting conditions
substantially destroy the Phytophthora Ranorum fungus.

We believe that we will, you will hear fromothers
today on this very issue. As long as there is a
substantial |ikelihood that proper conposting can
destroy the Phytophthora Ranmorum fungus, the controlled
and supervi sed conposting of urban green materials
shoul d continue to be allowed under permtting or
aut hori zation procedures adm ni stered and supervi sed by
t he CDFA and responsi ble county Agriculture officials.

Permts could be issued on a condition of specified
operating paraneters or nonitoring conditions at these
conposting facilities.

Even though we would |ike also to continue
shi pping green materials fromthe quarantine area for
direct land application as mulch or |andscapi ng
materials, we recognize this material could potentially

lead to the spread of disease. W would like to keep
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t he door open for this kind of use, if it can be shown,
as M. Jones pointed out that mul ching operations m ght
be useful in controlling the spread of the fungus as
well. So, |I would urge you to provide a nmechanismto
allow that possibility to be kept open for the use.

But, at a mnimum we would trust that you would, we
woul d be able to continue the shipnment of chipped urban
C&D wood waste that is free of bark from Phytopht hora
Ranmorum i nfested speci es for purposes of direct |and
appl i cation.

Wth respect to the CDFA quarantine on
intrastate shipnments that becane effective on Decenber
14, the plain English reading of that quarantine
effecting intrastate shi pnents of specified woody
materials originating within the 10 county area appears
and | say appears to potentially allow the continued
shi pment of urban wood waste as | have just descri bed.

We have begun di scussions with CDFA to ensure our
operations are in conpliance with its provisions.

The USDA quarantine on interstate shipnents
on the other hand, our concern with that quarantine is
not wth any direct inpact on interstate shipnents. W
sinply donst have any interstate shipnments at this
time. However, we have been advi sed by both USDA and

CDFA officials that the nore restrictive provisions of
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t he USDA quarantine on interstate shipnments could spil
over and affect how the CDFA interprets their own
intrastate quarantine. Sinply stated, if the
restrictions of the USDA interstate quarantine are used
to apply the provisions of the CDFA interstate
quarantine, it would be devastating to our business and
the communities we serve. The specific problens we
have with the USDA quarantine, if applied at the
intrastate level are as follows: Restrictive articles
may only be shipped under a USDA permt for

experinmental or scientific purposes. Mre latitude is
needed to be provided for the shipnent of articles that
are currently designated as restricted.

Regul ated articles maybe shipped fromthe
guarantine area under a certificate, however, regul ated
articles only include the types of materials we ship as
| have described previously, if the article has either
been treated by high tenperature water inmersion, the
article is free of bark or the article has not been in
di rect physical contact wth Phytophthora Ranorum None
of these conditions or requirenents are practically
applicable to urban green materials we handle. More
| atitude nust be provided to allow for the permtting
or approved shipnent of restricted articles dependent,

not on how they are treated prior to shipnment, but how
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they are being shi pped and use activities like |and
filling bi omass conversion or conposting.

Even though unprocessed wood and wood
products, this is nunber three, even though unprocessed
wood and wood products and plant products including
fire wood, |ogs and |unber are specifically included in
one part of the USDA quarantined as regul ated
materials, they becone restricted material under
anot her part of the quarantine unless treated free of
bark or not in contact w th Phytophthora Ranorum

Nunber four, an interesting provision if
applied at the local and intrastate level is the
Federal quarantine does not appear to provide for a
means of legitimate di sposal of the woody material s
i nfected by the Phytophthora Ranorum fungus. How does
t he quaranti ne contenpl ate the managenent of known or
potentially infected plant material for safe and secure
di sposal ? There nust be a provision placed into the
guarantines that will allow infected plant material to
be collected transported and safely disposed of. W
woul d recommend that permitting or authorized | andfil
di sposal, biomass conversion as fuel and incineration
be specifically allowed by the quarantine as a neans of
safely managi ng plant materials with known or suspected

infection. Unlike the Statess CDFA quarantine, the
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Finally, and really nost inportantly with
respect to the managenent of urban green waste, the
guar anti ne does not provide for a neans of shipping
green materials under permt or control conditions if
there is a substantial |ikelihood that the designation
point wll treat or handle the materials in such a way
so as to control the spread of the disease. Use of
green material for biomass fuel, landfill disposal,
landfill of daily cover and conposting activities
shoul d be specifically allowed by the USDA quaranti ne,
at least at the intrastate |evel through a CDFA
permtting or authorization process.

Wast e Managenent really appreciates the
opportunity to provide these comments for your
consideration. W wll be expanding on these comments
in witing during the remai nder of the public coment
period. W ask that you work with us and ot her stake
hol ders to devel op a federal and state quarantine
framework that will provide reasonabl e saf eguards
agai nst the spread of the Phytophthora Ranmorum fungus

while at the sane tinme providing workabl e opportunities
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for the novenment of urban green materials under
control, authorized or permt conditions, the |ikew se
will not contribute to the spread of the disease.
Wast e Managenent woul d be pleased to neet further with
you, if you have any questions about our operations or
di scuss how to best configure to control the spread of
t he di sease while providing a neans of safely and
securely handling urban green materials to neet
California recycling goals and waste managenent

obj ecti ves.

Thank you very nmuch and | do have a coupl e of
copies here, but we wll be expanding upon it as |
i ndi cat ed.

MR. RHOADS: We are going to take, at this
time, about a 10 mnute break, get up and stretch your
legs and we will start again at about 20 of 11

(Wher eupon, a short recess was taken.)

MR. RHOADS: One nore comment. |If you didn:t
sign, if when you signed up, when you signed up this
nmor ni ng, you signed one of these sheets and you di dn-t
make a little note in the margin that yes, you want to
speak, we asked for anyone who was com ng whet her they
were going to speak or not, sign up. If you planto
speak, and you didnt either put a check in the margin

or say, yes, that you want to speak, could you pl ease
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go see the gentleman out by the sign out desk to nake
sure that we have you in line, that we are not skipping
over you one way or another. And | dont want to keep
peopl e here any | onger than they need to be.

Ckay. The next gentleman to speak will be M.
Don Her zog.

PRESENTATI ON BY DON HERZOG

MR. HERZOG. My name is Don Herzog,
HERZ-OG | represent the California Farm G ow
Federation Oriental Horticulture Conmttee and al so |
am a nursery, have a nursery in Sol ana County.

VWhat we are concerned about is establishing a
conpliance agreenent of at |east 30 days, the sanme as
the Federal Sanitary Standard in order to certify our
pl ant material s. Were | live in Solana County and in
the West, there are several nurseries who specialize in
the restricted material, nanely Azal eas and
Rhododendr ons. And our nethods of sales and
interstate and intrastate shipping vary considerably,
but we do send a | ot out of our area into other parts
of the country.

We ship, in ny nursery, between five and siXx
t housand boxes of plants including the restricted
mat eri al . Because we are a specialized nursery, |

will show you howwe do it. And this is our box, and
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we have three inch plants. W sell themto nurseries
all over the country, in the 50 states. W just drop
themin there, put a piece newspaper over them and ship
themprimarily air freight, but UPS, FedEx, etc. Now
the problemwe have is that | get a call on the

t el ephone, ship me a box of plants, or a box, bonsai
starters and include three Azal eas, six Azal eas,
whatever it is. |If it is closer to Azal ea bl oom ng
time, they want nore. Now, in Section 301.92-11
Section 2, it says inspection of individual interstate
shi pnment of nursery stock. Anyway, if you want to cone
out and inspect every single box, you are wel cone to,
but you will be at ny nursery five days a week.

Now, it even gets to the point that this is
how we have retail, too. W sell on the Internet and
so, we ship plants. There is an Azalea, a mniature
rose, and we ship probably 15,000 boxes like this and |
am gearing up to about 80,000, because | specialize now
in mniature Azal eas and m ni ature Rhododendrons. And
if you would like to come out and i nspect each one of
t hese every day, you are welcone to cone.

What our industry is concerned about with the
restricted material, is having a conpliance agreenent
of at least 30 days. W donit mnd you com ng and

checking every 30 days and giving us a certification
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stanp or sonething so that we can put it on each box or
each invoice that we ship. And that is our main
concern. Thank you very nuch.

MR. RHOADS: Thank you.

Next we are going to have M. MFadden

PRESENTATI ON BY GUI NNESS MCFADDEN

MR. MCFADDEN. Good nmorning. M nane is
@Qui nness McFadden. | ama farnmer in Mendoci no County.

| have a vintage, we grow herbs, we raise cattle and
one of our businesses in Novenber and Decenber is
Bayl eaf wreat hs. VWhat | would like to do this norning
IS response to an invitation to comrent on sonething
and then bring up three other issues if | mght.

| feel a little disorientated since all these
macro nunbers are being brought up, but maybe you get a
little rounder picture if you talk to one business just
i ke nmy predecessor here.

The econom ¢ i npact of such a quarantine
woul d be great on us. The treatnent advanced for
sanitation of weaths would basically ruin the weath
and put us out of business. | have about 40 people
who depend on incone that tinme of year, and they are
the same people that work in the vintage, the sanme
peopl e that work in our cattle operation and the sane

peopl e that work in our, our herb business. And | have

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



S 0o B~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

71

a feeling that it mght nmake it less attractive to them
to maintain their enploynment with ne if we were out of
this business. Plus the fact |I still have three
children in college and it would be |ess attractive for
me to send themto college. So, | think there is
econom c i npact at |east on ne.

So, | have three questions for you. The
sci ence behind this Draconi an nmeasure of dipping these
things into 160 degree water for an hour, | would be
interested in knowi ng nore about that, but nore
particularly, because | amnot really interested in
knowi ng nore about that, because it is totally out of
the question. But, | would be nore interested in
knowing is, is there or are there alternatives that are
scientifically approved and enbraced by the industry?
In other words, are here other ways of doing it. |
have kind of |ooked into irradiation, which is an apt
to us since | amorganic also, but I could becone |ess
organic on this particular part if it worked, but,
apparently it doesnt because the irradiation evidently
works on fairly conplex DNA structures and the fungus
involved here is pretty sinple. And | gather from
people |I have tal ked to, that irradiation woul dnt
wor k. But, that m ght not be true. There m ght be

ot her ways of doing that would, sanitizing these things
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that m ght render the plant still useable and sal eabl e.

We do, by the way, sell all over the United
States. W ship out 40 to 50,000 individual packages
during that tinme and they go all over the United States
and sone to foreign countries. So, | aminterested in
t he science involved in this.

Al so, Mendoci no County, as | understand it
fromour Agriculture Conm ssion people have two
i solated incidents of, of instance of this particular
di sease that are |ocated sone 50 mles as the crow
files fromour area, where we pick our |eaves. And |
also noted wwth interest that Curry County in Oregon
has a nine square mle area quarantined, if | read the
material correctly, | infer fromthat that the rest of
Curry County outside of that nine mle, square mle
area, is not quarantined. So, | would wonder if
Mendoci no County, which is a very large county, could
be judged the sane as perhaps Curry County in O egon
is, i.e., sone areas that are infected, perhaps a
buffer area around that, and other areas which are
deened to be not infected, could be considered clear.
If that is not possible, then there is another theory I
woul d |i ke to advance and that is that there is a
possibility of picking |eaves in a neighboring county

inthis particular case, it wuld be Lake County,
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California, which is not infected and then bring them
into Mendoci no County, where ny farmis, would that, in
fact, render the | eaves infected?

Now, one of ny predecessor up here had a very
interesting way of ending his thing. He said, what |
amasking for? | like that. So, that is what | am
going to do.

VWhat | am asking for? | am asking for
alternative sanitizing nethods that wont destroy the
weaths, and I would also |like to indicate to you that
there is a tinme question here. Mst of ny custoners
are catal ogue sal es conpanies. They take their
pictures for the fall catalogue in the late spring.
So, we are looking at not a long tinme that | would
prefer sonething to be done.

And the other thing | would like to know is
if it would be possible to allow picking from non
infected areas of a county that has been decl ared
infected, that could be inspected by state and/or
federal authorities to confirmthat at |east that part
of the county is clean?

Thank you very nuch.

MR. BAKX: Can | ask a question, if this
person still here, the question cane up on (inaudible)

MR. RHOADS: | amsorry, | had a hard tine
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heari ng you. Mybe you just want to cone.
MR. MCFADDEN: Do you want nme to stay here?
MR, BAKX: Yes. It is a question that
anot her -- grower asked ne.
MR, RHOADS:. G ve your nane, please?
MR, BAKX: WII Bakx. | amwth -- Conpost.
The treatnment on weaths, if glycerine
treatment and | think that is used on weaths.
MR. MCFADDEN: Not m ne.
BAKX: But, sone of them do.

MCFADDEN: Maybe.

2 3 3

BAKX: If that would be an alternative
treatment? So, in other words, you know, | support him
in |looking at alternative treatnents on, because the
guestion cones up, | get those questions from people
when they tal k about sudden oak deat h.

MR. RHOADS: As it stands right now, the only
| think the regulations nmake it sonmewhat clear that we
are talking for weaths and garl ands, that we are going
to require that dip. W understand, you know, that
there are other, there could be other treatnents
avai lable. And really welcone you all to submt any
data that you got that would support, that these would
otherwi se be an effective treatnment from Phytophthora

Ranmorum glycerine treatnent or what. Please submt
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what ever information you have got to us. W are open
to other alternatives.

MR. JONES: W are |ooking for the
alternatives. Wen we set up the regulation, the
information, the only information we could find was the
di p, which we recognized isnt going to work for al
weath growers. It mght work for sone. And we hope
that folks in this room folks affected by the
regul ation or interested parties can identify sone
others that we can eval uate and hopefully add to the
regul ation, so you have nore flexibility, you know, to
keep doi ng what you are doing in a cost effective way.

MR. MCFADDEN: Do you know if the present
regul ati ons preclude picking | eaves in an non infected
county and bringing theminto an infected county to
assenbl e t henf?

MR. JONES: Yes, your question and you
specifically said to Mendoci no and sendi ng back out.
Once a regul ated article enters a regulated area, it
beconmes regul ated under the current regul ations. Wat
you are suggesting would be, | think, a possible
regul at ory change, you need to comment and suggest to
and lay out how it mght work. It m ght be under
sonething like a limted permt situation where it was

brought in, safeguarded, separate from anything from
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the county and otherw se protected from bei ng exposed
to the di sease and shipped out with this identity
preserved, but currently the regulations dont allow
for that.

MR. MCFADDEN: What do you think the tine line
on doing sonmething like that is? It sounds like it
woul d be better for ne to set up an assenbly plant out
in Lake County.

MR JONES: Tinme frame for a regulatory
change.

MR. RHOADS:. Any changes that are nade
directly, any changes that are nmade directly in
response to this particular docunent, unless it becones
a separate action, | nean, the tinme lines for, as you
have seen, | nmean it took us a good while to get the
original InterimRule out. Any followup action to
this is probably several nonths in the making. And we
have to wait until the coment period cl oses and
eval uate other coments. And so that gives us unti
the, you know, the mddle of April as it is, and from
that date, we need tinme to evaluate, figure out what
t he best approach is for this --

MR. MCFADDEN: So, as it stands now, that
sonebody in Lake County can pick | eaves in Lake County,

make the weaths in Lake County, and ship them out and

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



S 0o B~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

77

be in conpliance.

MR. RHOADS:. Lake County is free, they are not
regul ated yet.

MR. MCFADDEN:. Thank you.

MR. RHOADS: Yes.

(Pause.)

MR, RHOADS:. Ckay. Next | am going to have
John Westoby from Sonoma County, Agriculture
Conmm ssi oner .

PRESENTATI ON BY JOHN WESTOBY:

MR, VWESTOBY: Good norning. | am John
Westoby. | amthe Comm ssioner fromthe County of
Sonona.

As you may know the Ag comm ssioners are
responsi ble for inplenenting the regul atory enforcenent
program for protecting California fromfurther spread
of sudden oak death di sease. W have been working
diligently wwth our State Departnent of Food and
Agricul ture over the past several nonths to cone up
with a programthat is biologically sound and fits with
t he financial resources that have been nmade avail abl e.

We al so expected the proposed Federal Regulations to
mrror our California regulations but as proposed the
Federal Regul ations not only are msaligned with

California, the Federal Regulations fall short of being
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financially sound and require a | evel of enforcenent
that is either, neither practical nor affordable.

| will nmention just a few areas in the
Federal Regul ati on needed reconsi derati on.

First and forenost, California regulations
shoul d be the guideline for regulating the novenent of
host material in California not the federal proposal.
The California regulations do not require individual
shi pment by shi pnent inspection and certification but
rely on a conprehensive approach that includes
conpliance agreenents, nursery certification and
monitoring. Adequate funding for this type of program
has been appropri at ed. So, it was no included in the
interstate regul ati ons, do we now have to regul ate al
soil noving fromregul ated counties?

In California regulation Azal eas were not
included as a host. Can we still exclude themfrom
intrastate shi pnents?

An interpretation was nmade by scientists and
regul ators that host | ogs over four inches in dianeter
did not pose a risk of spreading the infection of the
SOD. Can we still use this interpretation for
interstate shipnments and intrastate shi pnents?

Previous to the Federal quarantine,

enforcenent responsibilities fell as follows: The USDA
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Forest Service is responsible for national forest
| ands. California Departnment of Forestry and Fire
Protection is responsible for enforcenent in state
forests and for commercial tinber harvest on private
lands. California State Parks for enforcenent in state
par ks. Nat i onal Park Service for enforcenent in
Nati onal Parks and all other |ands would be regul at ed
by the county agriculture conm ssioners. WII this
still be the case for intra and interstate shipnent?
Free from surveys were described in the State
regul ations. Host materials fromthose areas
determ ned by survey to be free fromthe di sease, were
allowed to be shipped intrastate. Can this also be
applied to interstate shipnments? | think you just gave
an answer. And how was Oregon able to delimtate a
portion of their county?
There has been sone confusion as to the type
of testing that would be required to certify nursery
st ock, whether PCR or ELISA testing would be
appropriate for this purpose. As stated before
AB939, the California law, required counties to reduce
solid waste disposal at facilities by 25 percent in
1995, and 50 percent by the Year 2000. A maj or
conponent in conpliance wth this regulation has been

t he diversion of green waste to conpost and nmul ch back
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into the environnent. Treatnents have been suggested
for host species, green waste and burrow wood. Dr.
Garbaletto of the University of California at Berkeley
has conpl eted studies that indicate conposters neeting
a requirenment for the California Waste Managenent Board
as to tenperature and handling requirenents, would

el i m nat e Phyt opht hora Ranorum from green waste. Al so
Drs. R zzo and Garbal etto have inplenented or have not

i npl enented the wood of California Bay Laurel,

Urbel laria californica or and big | eaf maple, Acer

macr ophyl | um as bei ng capable of transmtting the

di sease. How can we incorporate these findings into
approved treat nents?

There are a nunber of small businesses that
wll be affected adversely by the Federal quarantine.
Nurseries, lunber mll, burrow wood harvesters,
brokers, wood cutters, Bay Laurel weath suppliers and
others. How w Il their |ost of business be
conpensat ed?

Al t hough many counties have instituted
surveys to determne if and where SOD is |ocated within
their boundaries, there has been little information
regardi ng the degree to which other states are
surveying for the disease. There has been sone

i ndi cation that SOD may have been introduced into the
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United States through shipnments of Rhododendrons from
anot her country. Have the states been surveyed where
t hese Rhododendrons were distributed? Restricting
only states that have aggressively tried to deal with
t he di sease seens unfairly, to unfairly put them at an
econom ¢ di sadvantage. Should other states that have
recei ved shipments of host materials be required to
survey in order to stay out of the quarantine?

The infected counties are working on a
contract with the California Departnent of Food and
Agriculture to fund a regulatory programthat will | ast
nine nonths. Each of the counties affected have
indicated they will need one extra person to carry out
the mninmum State regul atory program \Wat federal
resources are available to fund the increased
regul atory requirenents by the Federal Quarantine?

And | astly, the California regul ation all owed
host material such as harvested Bay Laurel | eaves
collected fromnon infested counties to enter an
infected county. |If those | eaves were safeguarded in
an infested county, the finish product was allowed to
be shipped without restriction. WII the Federal
regul ati on be changed to all ow saf eguardi ng host
material to be shipped frominfested counties?

| also have witten comments fromthe
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Comm ssi oner of San Mateo County. |Is it appropriate to
gi ve you those now?

MR, RHOADS:. Sure. | would be glad to accept
t hem

(Pause.)

MR. RHOADS: Next we are going to have Dave
Bengston, Agricul ture Conm ssioner of Mendoci no County.

PRESENTATI ON BY DAVE BENGSTON:

MR. BENGSTON. Can everybody hear? | have a
probl em hearing. | have been sitting in the back of
the roomgoing like this all norning.

Hell o, ny nanme is Dave Bengston. | wanted to
t hank you for being here and allow ng us the
opportunity to be heard. | amthe Agriculture
Comm ssi oner for Mendocino County, California. One of
the 10 infested and infected counties.

| amin favor of and | support the Federal
Rul e for Sudden Oak Death. | have been enforcing the
| aw and plant quarantines for 30 years. | do think
that the InterimRule on Sudden Oak Death needs sone
fine tuning before finalization.

| have a few comments. First and forenost,
we need additional funds, manpower and resources to
carry out these regulations. W are already over

| oaded.
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| have sone specific comments on sone of the
code sections. They are Section 301.92-2 in regards to
the soil regulation. | amafraid that the way it wll
be enforced may make it meani ngl ess and possibly | ead
to legal challenges. There should be a differentiation
bet ween native soil and artificial soils or plant
medi unms, such a perlight, nmerculight, etc. for the sake
of the nursery industry. And | think if the equi pnent
is allowed to cone into the areas and carry away soi
such as | oggi ng equi pnent and fire equi pnent, we wll
be m ssing the boat. The worse omi ssion that | see,
is if hikers, bicyclers and all train vehicles are
allowed to enter and | eave forested areas w t hout any
ki nd of regulation, they actually pose the biggest
threat of and all according to federal contacts, they
will not be regulated. M point is if we are going to
do soil, we should either do it or not do it. But, if
we are going to do it, we should do the highest
priorities first and worry about the lower priorities
later. It looks to ne |like and fromwhat | have heard,
we are going to go after the low priorities and ignore
the high priorities. And that to me makes no sense.

Section 301.92-7. A person desiring the
certificate nust request one at |east 14 days in

advance. Well, this is trying to nake it easier on us
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regulators, this could be an extrene hardship and an
unnecessary tinme constraint on business. The
regul atory officials should have the opportunity to
waive this tinme period if at the tine it is
unnecessary.

Section 301.92-10. Reason greenery of host
pl ants nust be di pped in hot water bath at 160 degrees
for one hour. WelIl, you just heard one of my producers
fromny county cone up here and discuss that. The cost
of this treatnment is unknown and we wel cone comments.
That was what was in the InterimRule. Well, the cost
is a total destruction of the product and the |ost of
t he busi ness. And in the first place, | do not think
we are tal king about a viable path of infestation. The

reason we will probably end up in cooking pots or in a

fire or in a dunp. | dont think they are going to end
up back in the forest. There should be alternate
treatnments avail able as options. |In Mendocino County,

what we already did in anticipation of this as soon as
we found out we had sudden oak death, we surveyed M.
McFaddenss sites where he was picking his laurels to
see if we had any signs of sudden oak death. W didn:t
have any signs, so we did a survey. W took it a step
further actually, too. W took sanples fromthe trees

in those areas and subntted themto the lab. And al
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results were negative. So, | think, just like with
ot her quarantines and other treatnents, we should have
other options and it seens to ne |like survey and
| aboratory sanples with evidence of negative
i nfestation should be an alternate option to shipnent.
| also want to point out in federal |aw,
weat hs that are nade of wheat, that are comng in from
other countries into the United States, are exenpt from
t he carnal bundt quarantine. And that was done because
it was felt that really wasnt a viable pathway and |
think the sanme thing is applicable in this case.
Section 301.92-11. If fewer than 40
synptomatic plants are found in a nursery during an
i nspection, the inspector nust collect sanples from non
synptomatic regulated articles so that the total nunber
of sanpled plants is 40. This an absurdly hi gh nunber
in regulatory plant pathology. The CDFA state | ab at
this time, is set up to handl e about 30 to 40 sanpl es
per day. So, in just a few counties, there are 10
counties, if a couple of us counties are pulling
sanples in nurseries and we take just, you know, a
couple of nurseries in a couple of different counties,
we are going to conpletely overload the State |ab, the
system We just donit, you know, it is a |ogistical

nightmare. And there is no sense to that, to pul
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sanples fromnon synptomatic plants. That doesnt make
too much sense, especially that nunber. There is not
enough tinme and noney to waste in this manner. And
what woul d all the sanpling acconplish? Wat is the
met hodol ogy to be used? Sonebody has asked that
question already as the PCR, ELISA testing. And |
woul d point out that until now there has only been one
find of SOD in a nursery situation, in nursery stock.
SOD has not really been a nursery problem

And one final note, | think there should be
conpliance agreenents for all nurseries.

The inpact of the InterimRule, sone of the
information in this section was taken froma joint
survey done by USDA and CDFA and | amglad they did
that survey, because it did give us information. But,
one of my concerns is that many people were not ever
contacted. Many people in Northern California use
firewood as their sole source of house heating and many
peopl e cut and sell firewood as their sole source of
i ncone. Sone of these people do not have tel ephones,
busi ness |icenses or even addresses. | know this
because we have tracked them down on other | aw
enforcement issues and it is rather difficult. They
are hard to contact, but they are using these products

out of necessity. They wll be a very, very, very hard
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group to regqul ate.

And then under the Hot Water Leaf Treatnent
it asks for feedback. | have al ready discussed this
above. And the cost will be the total destruction of
the product and the | oss of the business. So, it
really isnt, you know, how much does it cost to heat
up this water and dip these weathes in there, that
isnit the point. The cost is the product is |lost as
useabl e product.

The Debarking Rule and | amdiscussing this
fromthe standpoint of burl wood now fromthe tinber
industry and logs. | would ask what is the biological
basis for this rule? W have already |earned that
firewood or |logs over four inches in dianmeter do not
pose a high pest risk. And is the bark really nore of
a pest risk then the wood? | donit think that the
| atest scientific evidence has shown us that. This is
an unnecessary conponent. It sounds like it was put
t here because of history with other unrel ated pest
probl ens and quarantines. And renoving the bark from
burl wood that are being used for, you know, fine wood
products, or just for people to look |ike, |ook at,

w Il cause those burl wood to dry out and check. It
woul d ruin those products. The end result, just like

the weat hes, would be total destruction of the product
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and possi bly the business going out of business.

The Executive Order 12866 in the Regul atory
Flexibility Act. There is a quote in there that, there
IS no basis to conclude that adoption of this Interim
Rul e would result in any significant econom c affect on
a substantial nunber of small entities. And it goes on
to say that they donit have all the infornmation and
they do want nore information. So, that is what we are
trying to do. The busi nesses shi ppi ng greenery,
wr eat hes and busi nesses shi ppi ng burl wood woul d have
to destroy their products and therefore, their
busi nesses to be in conpliance. And nurseries shipping
Rhododendrons, and native plants woul d al so be inpacted
and since the inclusion of soil, | think sone other
nurseries are going to be inpacted, too.

| would say in ny county there would probably
be around 15 to 20 businesses that woul d be severely
i npacted. You heard fromjust one person specifically.
| think there is quite few nore out there.

And ny last comment is just like | think
maybe there is undue enphasis being place on the
nursery industry because there has only been one find,
| think there is also an undue enphasis on the urban
situation, wth respect to greenery and green waste.

As far as | know sudden oak death has never been found

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



S 0o B~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

]9

in an urban situation, not once. So, there is no
evi dence to support putting any kind of priority or
enphasi s or inspection or anything else on that area.
And | think that is m sdirected.

Thank you.

MR. RHOADS: Thank you, M. Bengston.

MR LOPEZ: | would |ike to nmake one comment
on (inaudi ble) questions if possible.

MR. JONES: Cone to the m ke.

MR. RHOADS:. Yes, could you, is it going to be
just a few concerns?

(Pause.)

MR, LOPEZ: This topic has al ready been
(1 naudi bl e)

MR, RHOADS: Could you just say your nane,
sir, please?

MR. LOPEZ: Yeah, ny nane is Sam Lopez. This
topi ¢ has been tal ked about a couple of tinmes over the
evening. | have been in the burl wood busi ness now for

25 years. And | amtrying to figure out a solution

with this. | have several thousand dollars of
materials sitting in the field right now. | cannot
nmove it. It has caused nme to go into bankruptcy. |
ship ny wood donestically and internationally. | am

trying to figure out a way we can get around it and |
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wonder if possible we can use a hot paraffin wax to
seal the wood for transportation donestically and
internationally? Once it reaches its destination
normal Iy they reach, boil the wood to a tenperature of
160 up to 180 degrees. And I would like to have an
answer on this as soon as possible because | am | osing
my business, ny wood is checking and ny life is about
ready to go into a bankruptcy. But, if there is any
way you can answer this in the near future, before |

| ose nost of ny investnment, give me an answer on that
as soon as possible, either by letter or by notice of
sonebody fromthe Departnent of Agriculture.

MR. RHOADS. Sure. |If you are going to be
around, | encourage you to speak with us, you know,
when we take a break and we wll --

MR, LOPEZ: Ckay. Thank you.

MR. RHOADS: Next we have Chuck, Chuck Hel get,
Allied Waste Industry.

PRESENTATI ON BY CHUCK HELGET:

MR. HELGET: Hi, ny nanme is Chuck Hel get,
HEL-GET. And | represent Allied Waste Industries
and Browning Ferris Industries.

In our viewthis rule is as drafted is very
inflexible. And unlike the earlier state rule does not

take into consideration the need to safely haul,
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process and di spose of green materials that are
extrenely difficult to distinguish infected from non
infected materials. M client operates waste hauling,
di sposal, conposting and processing operations in nost
of the quarantined counties. W handle residenti al
green waste in these counties. The green waste may or
may not include sone of the host species listed in the
rul e. And may or may not include materials that are
i nfected. How are we to determ ne in any of these

| oads whet her or not they include infected material s,
is avery difficult question and one that | think needs
to be answered.

WIl we be expected to obtain certificates or
certification or sone permtting fromthe residents and
busi nesses in all these counties? | think that would
be a ridicul ous assunption, but, to sone degree | think
the rule could be read to require that. W have
contracts and franchi se agreenments that require the
renmoval and processing of green materials and of the
recycling of much of these materials to nake state
mandat es and state | aw. Thi s rul ess bl anket
restriction of interstate shipnments of the natural host
and soil listed in the rule, will seriously inpair
ability to renove green waste fromthe residents and

busi nesses in these counti es.
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We are prohibited fromsafely managi ng and
processing this waste for conpost, alternative daily
cover at the landfills, biomass conversion and even
di sposal. W are concerned that there wll be
significant health and safety considerations in other
areas. There needs to be enough flexibility in this
rule to allow for the safe handling on processing and
di sposal of this material. And because of these health
and safety concerns this material cannot be left in the
streets. The solution is flexibility in the rule to
allow for safe and effective conposting, biomass
conversion and land filling this material. The State
rule as | understand it allowed interstate shipnent
with reasonable controls. W urge you to take the sane
approach in the Federal Rule.

We urge you to work with the State agencies,
particularly the Integrated Waste Managenent Board, M.
Jones: represents, to nodify this rule, to specifically
allow interstate shipnents of green waste materials in
the affected counties to biomass facilities, landfills,
and conposting operations.

Thanks for this opportunity to comrent. And
we hope again that you will work with us to achieve the
goals of this rule, while addressing the concerns

raised this norning by those of us whomnust live with
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the inmpacts of this rule. Thank you.

MR. RHOADS: Thank you.

Next we are going to have Dan Gasser, P&E

PRESENTATI ON BY DAN GASSER

MR. GASSER Good norning. M name is Don
Gasser, GA-S-S-E-R And | am Assi stant Forester for
PGE. | appreciate the chance to share concerns with
you.

The Veget ati on Managenment Departnent of
Pacific Gas and El ectric Conpany has the responsibility
for line clearance work on alnost all of the electrical
distribution and transm ssion lines within the infested
areas of sudden oak death. PG&E has been active and
has a geographic information systemthat has the | atest
i nfested areas mapped as soon as they are posted from
the California OCak Morality Task Force, and this
information is imedi ately available to area managers.

Since January 2001 the line clearance crews have been

know edgeabl e about where the disease centers are and
the crews have been renoving vegetation and
di sinfecting tools prior to | eaving infested areas.

These tree crews have attenpted to | eave
potential host material on the site fromwhich it has
been cut. Oten the owers of the trees bal k at

having the nmess of the trimmngs remain on their
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property. Many refuse to allow the trimmng, putting
PGE in violation of state law and California Public
Uility Comm ssion Regulations. This starts a |engthy
and expensive process to overturn the refusal, which in
t he neanti nme subjects the neighbors to fires and

out ages. More education about regul ations is needed
for the land owners within infested areas.

Leavi ng host vegetated material on site is in
opposition to the California and National Fire Plans
and flies in the face of public safety and good
resource managenent. Part of the regulatory schene
must include a sanitary neans by whi ch suspected
infected host material can be transported to bi omass
and conpost facilities where Phytophthora Ranmorum can
be killed or we may end up fueling our own destruction
in the desire to prevent di sease spread.

Pacific Gas and Electric Conpany is ready to
respond where it can to reduce the damage and the
spread of sudden oak death, but please nmake your
directions clear and concise so that public safety and
public education are well served.

Thank you very nuch.

MR. RHOADS: Thank you.

Ckay. Next we are going to have Don Mendel

general counsel for the Nurserymens Exchange Hal f Moon
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Bay.
PRESENTATI ON BY DON MENDEL

MR. MENDEL: Good norning. M nane is Don
Mendel and | am general counsel for the Nurserynen:s
Exchange, and | want to thank you for the opportunity
to cone and speak with you and share with you our
concerns and conments.

First off, what | would really like to do
today is focus on a business and industry and try to
gi ve you a snapshot of what our concerns are as it
affects us directly as an ongoi ng busi ness.

Nur serynmenss Exchange is a | arge whol esal e
horticul ture conpany | ocated on the shores of the
Pacific Ocean in San Mateo County, one of the affected
counties in Half Moon Bay. W are, we ship between 100
and several hundred thousand cartons of plants
nati onwi de every nonth. And we support and provide
livelihood for hundreds of famlies in our area.

The effect of initially the Canadi an
Regul ations that came down relative to SOD and
subsequently the regul ations that are com ng out on the
federal |evel, are indeed onerous and having a severe,
al ready having and we perceive that we wll have,
continue to have a severe econonic inpact on our

busi ness because they dont allow us to essentially
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keep up with the pace of the flow of commerce as it
takes place every day. And nore specifically, what do
we want ?

Vell, what we would Iike to see put in place
relative to SOD is a survey and nonitor system much
the sane as we have now in our current business. Today
we have agriculture inspectors from San Mateo County
out at our facility daily, inspecting product, and
monitoring the overall health of the nursery relative
to all different kinds of pests. Wat results from
that is, is that and we have had this on an ongoi ng
basis for several years, of course, a clean bill of
health, which results in a stanp on our boxes that we
are a pest free, a clean nursery. And this really
serves as our passport to send our products nationw de.

W would like to see the sane kind of thing
i npl enented for SOD, where rather than these onerous,
what we see as onerous regul ations, that there can be a
survey and that if the nursery is deened to be free of
SOD, that they would get the stanp of approval and
sinply be able to ship. A nmuch nore sinplified and
cost effective systemwhere we think would al so supply
t he saf eguards.

For exanple, we have already in anticipation

of this, we have had the San Mateo County Departnent of
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Agriculture conme into our nursery and not only survey
our entire nursery, but to survey for a quarter of mle
surrounding all of our properties. There is
absolutely, with all the testing and surveying that has
gone on, there is absolutely no evidence, whatsoever,
of the presence of SOD anywhere on any of our
properties. And we feel that with this kind of testing
and of course, follow up nonitoring, if there is a
clean bill of health relative to SOD, we feel that we
shoul d be able to have a stanp and be able to sinply
carry on with our business. Oherw se, what you wll
hear follow ng, the ongoing disruption from our
busi ness fromthe type of regulations that are proposed
here, are sinply going to result in a great |oss of
busi ness as we have already seen with the, actually the
conplete |l oss of business to Canada as a result of
their regul ations.

Thank you.

MR. RHOADS: Thank you. Next we w |l have
Mark Fal k al so from Nurserynens Exchange

PRESENTATI ON BY MARK FALK:

MR. FALK: Hello. Don already did a real good
j ob of explaining sone of the difficulties we are
facing at Nurserynenss Exchange. | amin charge of

all distribution at Nurserynenss Exchange, so | am
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going to get into alittle nore of the specifics of
what is being asked of us.

As Don alluded to, we ship hundreds of
t housands of cases each nonth and mllions of cases a
year. What is being asked of us is not just stuff
with our host plant Azal eas, but every single shipnent
to be tracked by a USDA nunber. \What that neans for us
in a wek that we are, a typical week that we are
sendi ng out 200 trucks, every truck that |eaves the
property has to have specific USDA nunber. Qur average
truck has about 20 different custoners on it, so, for
each custoner we will have to make a copy of every
single nunber and track that. Wat it is going to end
up doing is we are going to have about 3,000 copies,
extra copi es made each week and attach the packing |ist
going to every one of our customers and then we have to
track these 3,000 copies related to sequential USDA
nunmber and back track those to every single order we
send out, which with 3,000 custoners it is about 4,000
orders. So, | have to hire an extra person to do this.

Not only that, the way our business works, is
t hat our custoners, they have a perishabl e product,
their plants, they want to fill the shelves. They want
to call us that day, make an order, and they want us to

pack it and ship it that day. Now, we have had to make
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a cutoff at 12 noon so that we accommopdate our Ag
i nspectors and still get all this extra paperwork done,
so that we can even ship the stuff out. So, we are
already losing orders. W are going to start to | ose
custoners. Bottomline is that our costs are goi ng up,
our revenue is going down, that is the type of stuff
that puts people out of business. And it is just a
| ogi stical nightmare. It is an inpossible process
ri ght now.

And with, if we start tal king about our host
pl ant, Azal eas, tonorrow we are shi ppi ng about 200
cases of Azaleas on five different trucks and we are
going to have to our Ag inspector certify all those
Azal eas, inspect them and it is going to put quite an
onerous on the, on our |ocal Ag departnent, too.
dont know how they are going to handle it, because
they are buried going through all the inspections they
do al r eady.

Thanks.

MR. RHOADS: Thank you.

Next we are going to have Hank Sci ar oni
Nur serynenss Exchange

PRESENTATI ON BY HANK SCI ARONI
MR. SCIARONI: My nanme is Hank Sciaroni. | am

now wi t h Nurserynenss Exchange. For 38 years and ei ght
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months | was a farm advisor, horticulture advisor with
the Agriculture Extension Service in San Mateo and San
Franci sco County. After | retired in *86, | coul dn:t
take the smle off of ny face. It took nme three or
four nmonths to do that.

What | want to say to you is and | regret to
have to admt this to you, but last fall,
unfortunately, it was ne that | happened to be speaking
with the guy up in Oregon, who wote all this crap
about SOD, and laid upon us all the restrictions that
we now have, you know, and brought this all about.
Unfortunately, | sent this naterial, 46 pages, which he
faxed me, to our Agriculture Conmm ssioner and then it
went to CDFA and then it went to, back to USDA, got
very good response there. And as the net result, not
only can we not ship to Canada, but we are | ooking at
sonet hing here that frankly scares the hell out of us,
okay. But, | think that since we are all on the sane
team in the sane country, that we wll work together.

If we cant get your attention, we are using our

Congressman and our United States Senators to nmake sure
that you are listening. But, so far you are |istening
very good. Ckay. | have to admt that, okay. But,
understand this, we are very persistent and we will not

go away. It is the livelihood of this conpany and the
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people in this conpany who work for us. W cant quit.
We are going to ask you to adopt sonething that works
and then we are going to ask you to get us back into
Canada.

| f you canst get us back into Canada, then
want you to put reciprocal restrictions on them so that
they have to live wwth the sanme rules that they have
| aid on us, okay. The identical rules. And let ne
tell you howridiculous it can get. W inported tissue
cultured orchids in flas, growthemin fir bark, okay.

Fir bark, okay. W cannot get theminto Canada ri ght
now. Cannot get theminto Canada. This is how bad
this is as far as that country i s concerned. Now,
they are having a real good tinme, because they are
taking all of our custoners and selling cheaper than we
can ship in many parts of the United States. Qur good
friends, the Canadi ans, okay. Good peopl e. You have
to deal with this.

And as | started, when | started in early
part of this, | just wished | never found this and
brought it to your attention because maybe we woul dn-t
be here today, naybe.

The other thing I would like to say to you,
that during these years | had an opportunity to work

with some of the best plant pathologists in the
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University of California. Sone of these pathol ogi sts
who you have not contacted because they are retired,
have indicated to ne that maybe this fungus has been
around for a long, long tine and that maybe wet
condi ti ons, poor drainage brought this on. And | can
say this to you also, that in ny experience with the
Pi t heat hous group of fungi, that is the fithopic(ph)
and pitheaty(ph) and I am not a pathol ogi st but |
hel ped to get many of them pronoted and wrote articles
with them and sone of the finest that were, that cane
out of the University. Many of them agree that poor
drai nage and heavy wet conditions are inducive of this
organi sm but not ramorum | am not speaking about that
one, but the other ones, that caused the problens in
oriental plants.

Also | want you to think about this also.
| f you are thinking that chem cal control may work,
okay, | want you to think about this again. The finest
chem cals that we had for the Pitheathous fungi to
drench around container plants, do not work any nore on
many groups of Pitheathous fungi.

Furthernore, there is a heavy enphasis in EPA
and many regul atory agencies that we go to reduce risk
materials. Reduce risk nmeans |less control, nore

applications, and you still have the problem Ckay. |
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like the materials that are nore, naybe not so reduce
risk, but will clean it up so you donit have to go
back, if you are taking care of the human el enent to
make sure that there is safety in all of that involved.

Ri ght now, now | amgoing to speak to the
present restrictions that you have, that we are talking
about .

You classify everything as soil. W do not
use soil. We do not mne soil. Wen | took soils at
UC Davis, soil was dirt. W used and this is going to
make you | augh, we used -- Soil is dirt. It has
nothing to do with artificial mxes that we use. Al
of artificial mxes. Wen the Canadi an said, no, they
dont want to soil, fine, | amgoing to send the sane
peat back to you in the m xes that we brought from you
our base m x, thousands, and thousands is Canadi an peat
noss, with perlight, and sponge rock and vol cani ¢ rock,
okay, or quarry rock. So, you can see, please, dont
say everything is soil. It is not soil. W use
artificial mxes.

Al so, you have got sone statenents in there
about steamsterilization, |I worked with sone of the
finest people that did steamsterilization work. You
want an inspector there for when you steamsterilize

the soil at 180 degrees for a half hour, you cant get
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that tenperature up in 30 mnutes. You cant do it,

unl ess you are in a vault. So, forget that. There are
ot her techniques. You will have to go to a book that I
hel ped to author many years ago with Dr. Kenneth Baker,
that tells you all about steam sterilization. And
unfortunately, many of the educators today have
forgotten this information. It is called Manual 23,
the UC Soil System It is out of print, so good, that
it is out of print. The point is, that sonebody has
got to go back and review the literature to see where
we are going on this.

So, | would |ike to make one other final
point to you. W |ook at USDA as sonebody to help us
resolve this problem You have heard fromthe other
peopl e here in Nurserynens Exchange, how difficult it
is with the paperwork to do this. W are going to try.

W are going to try. But, we want you to know, that
this is laid on us trenendous problenms. And when we are
dealing with non host plants, what is the difference,
if they are non host and they are clean, what is the
difference. W are not even sure that azal eas are host
pl ant s. | tal ked to the people at Yoda Brothers who
gave sanples to the University people who tried to do
i nnocul ate azal eas, and they were totally unsuccessful

in inocul ating azal eas. Rhododendrons was a little
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di fferent point.

So, right now, if we had cl ean stock, clean
stock, we are unable to get back into Canada. And you
know we are cl ean. We are going to try to stay that
way, but we need your help in giving us sonething that
wor ks. Ease off on the paperwork, please.

Thank you very nuch.

MR. RHOADS:. Thank you.

One thing | would like to clarify, you

mentioned the soil treatnent, 180, you nentioned the

soil treatnment, 180 degrees for 30 mnutes. It is 30
m nute being held at 180 degrees. It is not a 30
degree, like start a treating it at 180 degrees and

having it, have that treatnent |ast for 30 m nutes.
That naybe the soil will get to 180 degrees over 30
mnutes. It is holding the soil at 180 degrees for 30
mnutes. |s that correct?

MR SCIARONI: It is going to take you maybe
two hours even in a vault to get that tenperature up
And so, this is all in articles that we wote many
years ago and | say to you, you canit just |lay down the
Thomas Met hod of pipes perforated on top of the ground
and cover it. Steam does not nove down, it noves up
the heat, okay. So, | want to warn you dont try to

clean it up that way. You had better think about a
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ways of how to do this and there are these techni ques
inthe articles. But, just to stress to you, if you
are tal king about chem cal control, we are going to
have to revise our thinking on the kinds of fungus that
are going to be permtted in this country. Because
reduced risk does not nmean good control many tines.
Ckay.

Here is a copy of ny presentation.

MR. RHOADS: Thank you very nuch.

Next we are going to have M. Jack O son from
the California Farm Bureau Federati on.

PRESENTATI ON BY JACK OLSON

MR, OLSON. Good Morning, CGentlenen. Jack
A son, Executive Adm nistrator, San Mateo County Farm
Bureau, representing both San Mateo County Farm Bureau
and the California Farm Bureau. And when | finish
their comments, | also have a letter from Congresswonan
Anna Eshoo, | would like to read into the record.

Thank you for the opportunity to offer our
concerns with these proposed rul es.

(1) There is no scientific basis for
regul ating soil associated with non host nursery stock
in areas that have been certified as Phytophthora
Ranorum free. There is no science base need to

regul ate azal eas. These articles should be renoved
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from Section 301.92-2.

(2) I'n several counties the areas of
infestation are small and extrenely renote. Many of
the agriculture operations are great distances away and
have natural barriers to keep them protective from
potential infestation. The regulation should include
requirenents to allow us to follow the process
currently allowed in Oregon to limt the quarantine to
specific areas of the county.

(3) The regul ation should be designed to
address United States concerns. As our current
guarantine was set up to deal with the concerns
expressed by Canada, we should not do so as to
econom cal ly damage California Agriculture and Ti nber
producers. Canada wll continue to use their sanitary
requi renents as they see fit.

(4) The certification requirenent will create
a terrific financial and econom c hardship for
agriculture producers and regul atory agenci es.

Hundr eds of thousands of agriculture products are

shi pped from California throughout the world each day.
The individual paperwork required for each shipnent

will be a logistical nightmare. There needs to be a
process to allow limted permts to offer a process

wher eby an i nspected operation can be allowed to ship
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under a single permt or master certificate.

(5) Under the current sudden oak death
funding in California, a program can be devel oped to
allow for conpliance agreenents and limted permts.
However, there is a need for additional funding and
personnel to fully inplenment a program of ful
i nspection and certification of California agriculture
pr oduct s.

In conclusion, both the California Farm
Bur eau Federation and San Mateo County Farm Bureau
woul d |'i ke the opportunity to provide additional
witten material as needed. It is our feeling that we
must all remain engaged to devel op a programthat can
work for all parties concerned.

Movi ng to Congresswoman Eshooss letter.

ADear Secretary Veneman: Thank you for the
opportunity to coment on the recent regulatory action
by the United States Departnent of Agriculture relative
to Sudden Qak Deat h.

Phyt opht hora Ranorum presents a very real
danger, however, regul ations can be hurtful if they go
into effect prior to consultation with those affected.

Sudden Oak Deat h has al ready brought staggering
econom c inpacts to growers in San Mateo County, which

| amproud to represent. | ask you to continue to work
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to make sure that econom c inpacts to growers are taken
into account and m nim zed.

Most of those hurt have already taken steps
to ensure that their exported products pose no threat
of spreadi ng Sudden QGak Deat h. Regul ati ons shoul d be
recogni zed that sone areas of California are already in
conpliance wth rules neant to protect against the
Sudden Oak Death and that exports fromthese areas
shoul d be al | owed.

| ask the United States Departnent of
Agriculture to consider the inplications that
regul ati ons have already had and work to m nim ze
future costs and inpacts to growers. | amenclosing a
report fromthe San Mateo County Agricul tural
Comm ssi oner that highlights the key points that many
of ny constituents have contacted ne about.

Every day that unfair restrictions stand,
| ocal growers are being hurt. They are an inportant
part of our statess econony and our national econony,
so what we do and how we do it is critical. | |ook
forward to your pronpt consideration of this very
i nportant issue. Sincerely, Anna G Eshoo, Menber of
Congr ess.

MR. RHOADS: Thank you.

(Pause.)
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MR. RHOADS: Due to a mnor lack of clarity in

terms of the nunber of people who actually signed up to

speak here. | think |I have got about eight or nine
people. 1Is it possible for the people who are here,
who are still planning to speak, just to raise their

hands for nme. Just trying to decide whether we need to
take a break or whether we are going to go straight, if
we are going to pass on |unch.

Once nore, just high

(Pause.)

MR. RHOADS: Okay. W will continue on. The
next person to speak is Brian Mthews.

PRESENTATI ON BY BRI AN MATHEWS

MR, MATHEWS: Good norning. M nane is Brian
Mat hews. That is MA-T-H E-WS. | am here
representing the Al aneda County WAste Managenent
Aut hority.

The Al anmeda County Waste Managenent Authority
and Source Reduction and Recycling Board is a joint
powers agency representing 17 menber jurisdictions
wi thin Al anmeda County. The nmenbers include every city
in the county, two sanitary districts, and the County
Governnent, itself.

The Authority supports the efforts of the

State and Federal Governnent to slow and stop the
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preserve the | andscape of California, which provides
mul ti ple benefits including habitat, air quality and
sceni ¢ val ue.

The InterimRule issued by the USDA, while
good in its intent, wll have unintended negative
consequences. It will prevent the novenent of
significant quantities of uncontam nated yard and green
waste from Al aneda County to processing facilities
outside the quarantined area. The |oss of these
processing options could result in significant
guantities of recycled material having to be buried at
landfills within the county.

The burying of these recyclable materials
will be a step backward fromefforts that have been
made in the past decade to divert these materials from
landfills. The burying of green waste wll also result
in the other negative environnental inpacts such as
i ncreased production of green house gas net hane.

On behalf of the Al aneda County Waste
Managenent Authority, | urge the USDA to adopt
gui delines that allow for the novenent of green waste
out of the quarantined areas so long as they are
delivered to conposting facilities that can denonstrate

adequat e pat hogen reduction to render the products free
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from Phyt opht hora Ranorum and its spores. This can
best take place in a regul ated environnment of permts
set up by the State of California.

We thank you for this opportunity to conment.
W will also submt witten comments before the Apri
15 deadline. Thank you.

MR. RHOADS:. Thank you.

Next we are going to have M. Eaven Edgar

PRESENTATI ON BY EAVEN EDGAR:

MR. EDGAR: Good norning. M nane is Eaven
Edgar, Director of Regulatory Affairs with the
California Refuge Renoval Council. And it is Edgar,
E-DGAR

The California Refuse Renoval Council, the
trade association is haulers, conposters, recycling
facilities and operator in Northern California. Wthin
the 10 county region, there are 25 conpani es that |
represent. And we are pretty big on this. M. Jones
hi ghlighted that today with regards to the mandate for
the 50 percent. W are co founder of the California
Conmpost Quality Council, where we verify conpost
facilities and pronote permtted conpost facilities in
Cal i fornia. We have franchi se and contracts in order
to haul urban wood waste and urban yard waste to permt

facilities to get the 50 percent mandate. And | want

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



S 0o B~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

113

to find out today is that it is becomng nore than a
urban legend. It is becomng quite a inpact to AB939.

There was a report done by the California
| nt egrat ed Wast e Managenment Board for the Year 2000.
Wthin this report in the 10 county region, there is
over three mllion cubic yards of organic nmade
material, that is produced and haul ed throughout
Nort hern California. Thirty five percent of it goes
towards boiler fuel for the biomass energy industry.
Fifty percent of it is nmulch. The remainder is
conpost .

And with regards to the treatnent nmethods, we
believe that that taken the urban wood waste to the
bi omass energy facilities is a good treatnent. And
that is leaving the 10 county region out to the Central
Valley in the Nevadas, in about an 80 to 100 mle hau
di st ance.

Wth respect to conpost, we believe that the
permtted conpost facilities by the State of
California, have the treatnment nethod in order to allow
that to treat conmpost in the region and outside the
region. So, we would like to add to that.

In general, the 10 county region is producing
a three mllion cubic yards of mllion, the general

market is Central Valley. The agriculture bread basket
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of the United States, where a |l ot of our product goes
there for mulch, conpost facilities and bi omass fuels.
Not to be repetitive, but I would like to
concur with the statenents from M. Jones: today, M.
VWhite from Waste Managenent, M. Helget fromAllied
Waste Industry, we are all in this together, with
regards to fulfilling the 10 year goal of diverting
nmore than 50 percent of the solid waste fromlandfills
in California. W believe there should be sone type of
general rule or blanket rule to have the bionmass
facilities and conpost facilities be allowed to take
this material outside of the region. So, basically
the people | represent in the California Refuge Renoval
Council are basically small business nen |ike Joe
Garbarino out Marin County, Bob Bestone out of Napa and
t hroughout Northern California. And within the
Executive Order 12866, quote, unguote on page 6831, it
says AThere is no basis to conclude that the adoption
of this InterimRule could result in any significant
econom c inpact on small entities.@ On behalf of the
small entities of solid waste conpanies in California,
| would have to say we have nassive inpacts. W cannot
continue to use the biomass industry and conposts as
our outlet.

For the cost, it is about a 15 million doll ar
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inmpact, a 20 mllion dollar inpact if we were to have
to shut down this industry.

Thank you for the opportunity. W wll put
this in witing by April 15 in order to have a comment
in the record.

Thank you.

MR. RHOADS:. Thank you.

Next we are going to have Phil Aune.

PRESENTATI ON BY PHI L AUNE:

MR. AUNE: Hello, nmy nane is Phil Aune.
A-UNE | amvice president of California Forestry
Associ ation. Thank you very much for inviting and
hol di ng this hearing.

Let me digress a little bit. One of the
things, be a little factious, a great novie | saw one
time called AThe Russians Are Com ng, The Russians Are
Comi ngl, Al an Arkin standing out in the street,

AEner gency, Energency@, everybody to get off the

street. As | read the regulations | wondered what is
the energency? That is known as a factious comment,
but also a real one. Wat is the emergency that all of
a sudden we nust have a Federal quarantine?

Now, particularly I would |ike to comment
on a couple of itens today. W will submt our

comments in witing. Particularly on the basis of
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science and the rule of science. You asked, rightly
so, for coments on science and studies, the know edge
base unfortunately is quite small. And so, and you
shoul d have that. | would hope that you are not
expecting any new scientific studies between now and
April 15. That is alnost inpossible. The econonic
analysis is well known. And | woul d encourage you very
much to work aggressively with the State and the
Federal entities to determ ne the econom c inpacts of
all regulations, not just the Federal quarantine, but
it is cunulative effect of the regul ations.

And | ast but not least, | would ask you very,
very sincerely, to work and consider entering a
partnership and I will use the State of California as
an exanple, the work between California Departnent of
Food and Agriculture, the California Departnent of
Forestry, the University of California, the Forest
Service and all of the other agencies plus the county
entities in dealing wwth this problemis first rate.
The Federal Governnment ought to join that partnership.
And the question is what is not working within the
State of California regulations? Wat is not working?
Wiy do we need extensive Federal regul ati ons when the
problemis hand. Now, pause and think for a second,

what are we doing in California? W are trying to work

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



S 0o B~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

117

and isolate this particular disease in the zones where
we actually know the infestation occurs. And we are
trying specifically very hard not to have that disease
spread outside of that zone where it is known. Does it
make sense as an exanple for it to nove into Hunbl e
County? No. And our rules are designed to try to

m nimze and prevent that. And | think there is sone
real m stakes that can be nmade by working and not
keepi ng the concentration at the zone of infestation.

So, given that, | come back to nmy main point
again. Join the partnership, and |I really question,
what is the nature of the energency? Maybe it is
political, because of the enmergency in the Canadi an
regul ations. But, go back, what are we really trying
to do in the fundanental ?

Last, but not least, ny |ast comrent concerns
sonet hing that you gentl enen can do, when you get back
to USDA, APH' S, there are five mllion dollars
available in the Compdity Credit Corporation,

i medi ately avail able for research. The Ofice of
Managenent and Budget has not rel eased that noney. |If
there is an energency, one of the things the Federal
Governnment can do, is release that noney i medi ately
for the research prograns. The precedent has been

established, and | would ask you to back and work with
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the Undersecretary to revisit this issue that the OVB
has said, no, we are not going to give the funding.
The question is what part of no donst you understand,
we do not understand any part of that particul ar no.
And | ask you, will join you very much in supporting
rel ease of that fund, so that we can get, can get on
wth the research. It takes noney.

Thank you very nuch.

MR. RHOADS: Thank you.

Next we are going to have Carol Unberger

PRESENTATI ON BY CAROL UMBERGER

M5. UMBERGER My name is Carol Unberger. And
that is UMB-EER G E-R

| Iive in Southern Monterey County and we
have a fam |y owned busi ness where we grow fl owers and
herbs and we manufacture weaths that contain Bay
Laurel .

We have been working with our | ocal county Ag
peopl e and we have been bringing in our bay from San
Luis Obi spo County, which is not affected. So, we
bring into our facility which is Monterey County, the
southern end and there are no affected areas around us.

And then we trying to be very responsible with this,
because we al so have oak trees on our property and we

want to conmply with everything. Wen | talked to the
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county peopl e yesterday, | was just informed of this
new regul ati on yesterday, and was told that we will no
| onger be able to bring the product in from San Luis
Qbi spo County. W will have to not use Bay Laurel.

And this going to have a major inpact on our business.

We enpl oy over 100 people at a tine when
there is very little enploynent going on in the Salinas
Val | ey. So, | guess | amjust, | dont want to repeat
everyt hing, CGuinness MFadden said things regarding his
county that sounds like they really apply to Mnterey
County also. So, | just want to speak for another
small fam |y business. Thank you.

MR. RHOADS: Thank you.

Next we have WII| Bakx.

PRESENTATI ON BY W LL BAKX:

MR. BAKX: H, ny nanme is WII Bakx, B-A-K-X
| amrepresenting actually several entities out here.
California Quality Council, California Organic

Recycling Council, -- Conpany and | also serve on the
Managenent and the Biomass Committees of the California
Cak Morality Task Force.

We have, as an industry, have taken this

i ssue of sudden oak death very seriously. That is one

of the reasons why | amon the Task Force comm ttees.
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There is an agenda every nonth when we neet. W
believe there we play an inportant role in controlling
the spread of the disease and that we need to stay in
touch in what is going on in the industry at | arge,
what materials cone in and how we can handle this here.
| would i ke to start off and we are tal king
to USDA here right now. However, | want to point out
t hat anything that cones down here, nost |likely will be
reflected in CDFA as well. And it was pointed out by
M. Jones, it was in the slide out here, | want
everyone to be very aware of the fact that we should
not discount that. Intra or within California, there
may be inplications of what we accept here or what goes
down the pipe today, maybe affect ed. And | want
everyone to be aware of that and see how that w |
affect regulations in California.

As an industry, we are consunmed with AB939 of
course, because we are in the business of diverting
material fromthe landfills to inplenment the 50 percent
waste reduction as it stands in California. To date |
think we are | ooking at about 35 percent, 40 percent of
total waste reduction. |If this material is taken away
fromus, through regulations, AB939 will fail. There
is no way we are going to make 50 percent any time soon

i f AB939 cannot have organi c waste recycling invol ved
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in that.

Speaki ng fromthe bi omass and managenent
commttees off the Task Force. | think that the
industry at large is in agreenent and the Task Force,
the comm ttees have concl uded that best managenent for
infected trees is to stay on site, unless there is a
hazard to those trees, either by a fire hazard or a
hazard to structural damage because trees can col |l apse.

W& have seen sone exciting evidence of that at tines.

Trees can snap off or collapse upon thenselves, if
there is a risk to structure or fire hazard, of course,
we have to take action on that, and take the materi al
out. But, the preference and the recomendati on of the
committees are that you |l eave material affected on
site.

However, the material does cone out, and just
put your mnds on, if you had a tree on site that is
affected with the Phytophthora, what are you going to
do with that? Task Force can say |leave it on site.
Most people say | want to get it the hell out of here.

O course, you have got the spores there already, you
know, the disease is there, and the di sease may be
there, you know, we donit even know where it is. But,
people want to get rid of it, because it is |like out of

sight it is out of mnd.
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Where does it go? W have |andfil
opportunities, however many facilities have a ban on
taking material into the landfill. Sonoma County is
one of them Therefore, we have recycling facilities
of organic material. It would come to organic
recycling facilities. Now, we have material that
comes to our site. Wiat are we going to do with it?
The alternative, of course, is like sone refrigerators,
t hat nost of you have seen on the side of road, you
know, it is like, so if you nake it very inpossible to
take it to a recycling facility, you have to pay a | ot
of noney, to take a landfill, then it is goes on the
side of the road. Now, does that help controlling
sudden oak death? | donit think so.

So, | ampresum ng that we are going to take
it torecycling facility, because |I think that is the
best way of dealing with it. Ei ther for bio fuel
conpost, wood waste, take that under the whole
unbrella. Now, how are we going to deal with this
here? | would urge CDFA and USDA to work with the
i ndustry to conme up with guidelines that will work,
that are workable for all parties involved. | think
that Mateo did sone great work on defining how
Phyt opht hora Ranorumis killed in the conposting

process. He tried in the |laboratory at 131 degrees
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Fahrenheit and he killed all the Phytophthora Ranorum
out there. And then he tried in the field, and with 131
degrees Fahrenheit, five turnings, which is required by
t he I ntegrated Managenent Board specifically 131
Degrees Fahrenheit, five turnings, 15 days m ni num and
we set up with Mateo to do so, to work together with
| nt egrat ed Wast e Managenent Board, to have things
stream ined and our industry is very much interested in
streanm ining what is going on. W want to streaniine.
He found that there was zero Phytophthora |left over at
t he end.

Let=s also be a little bit specific about
Phyt opht hora, what i s Phytophthora? It is introduced
species fromnost likely Europe. It is not an
engi neered species. It is not a devil that canme upon
us. We deal with all kinds of diseases that come into
organic recycling facilities, and our process kills the
di sease. W have no record so far of plants that are
affected after they were treated with a conpost. So,
therefore, | really |like CDFA, USDA to work together
and nake a strong effort to redesignate conposted
material and | amtal ki ng about conpost and al so
mul ches that have been treated in the five day, 15 day,
five turnings, 131 degree Fahrenheit as a material that

has been effectively treated for Phytophthora and can
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be noved. | would like to have that in regul ations.

If there is nore work that needs to be done,
and | think Mateo at UC Berkeley, did a very good job
of the research he did, zero, zero, zero, all the way
down the line, in everything that he did. | think we
need to incorporate that in our regulations right now.

This is a threat to our industry. It is a threat
agai nst AB939. And it is a threat to feeding the soi
that we are doing right now because we have a very
productive systemgoing at this point, that recycles
material in our state, sone of it goes out of state,
very little, but in our state, and | think we need to
make that a priority and be very proactive on that.

| would also Iike to address how do we
monitor this here, because the question has cone up by
activists, how do we deal with now because you need to
know how i s the conpost nonitored and how do we know
that facilities indeed neet the standards. We have
already a systemin place. |Integrated WAste Managenent
provi des that system There is the LEA, Local
Enf or cenent Agency, that needs to report on a nonthly
basi s, depending on the vol une. But, any site needs
to have inspections if they do a certain volunme. Let
us put in regulation that sites that do take in sudden

oak death, wll have an X anount, say nonthly
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i nspections, where it will be reviewed, if the
tenperature turning has been conplied with. That the
| aboratory results and what we use is E-coli that have
functions for any other disease that we have, as an
indicator, that we kill disease in our conposting
process, wll be applied. That is in place.
Therefore, let the LEA be the automatic contact with
the Ag Comm ssioner=s office, that they will send a
copy for that facility, that takes in sudden oak death
material, and as far as we know, probably every
facility in the whole Coast line wll take that in.
That that copy will go to Ag Conmm ssioner, so that is a
certified facility. |[If you want to step it up, there
is also the California Conpost Quality Council, we do
i ndependent inspections. There is a disclosure
requirenent. W step it up alittle bit. Mybe you
want to go that route.

| have different options, | think that we can
di scuss. But, let:ss keep this open as a discussion and
| etzs make sure that there is a safe flow of materia
to your responsible partner and we are the responsible
part ner.

Thank you.

MR. RHOADS: Thank you.

| have a maybe sign up here, | think here,
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Jerry, Jerry Melo.
PRESENTATI ON BY JERRY MELO

MR. MELO Thank you. M nane is Jerry Ml o.
The last name is a four letter word, ME-L-O And |
am an industrial forester fromFort Bragg. And the
reason | wote maybe, sir, is because | had no idea
what this was really about. | would |ike to thank you
for your plain English sheet, which | had the
opportunity to read and al so your earlier presentation.
And it sort of hit nme behind, between the eyes that
affects ny second job. | amthe mayor of the Cty of
Fort Bragg. And | am al so the, because of that, | am
the Chairman of the League of California Cities
Environnental Quality Conmttee. And it occurs to ne
that it affects nmy real job and those other vocations.

So, | amgoing to just hit on a few high
poi nts which you have heard from ot her people, but,
maybe froma little different perspective.

| believe you really need to listen to the
State agencies, the Gentleman from Food and
Agriculture, Mark Stanley fromthe Departnent of
Forestry and from M. Jones, the Integrated Waste
Managenent Boar d. And the message that | would have
to you is please coordinate the federal programwth

the State agencies. Please do that. And t hat
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i ncl udes the enforcenent aspect of it, and also the
trai ni ng. The | ocal Ag conm ssioners need to know how
to enforce this thing in a consistent basis and they
need to be trained to do so.

It appears to ne that one of the major
questions that all of you, hopefully on a cooperative
basis need to define, is what can be transported and
how can it be transported and how far can it be
transported? | know that your regulation has the word
interstate and that to nme neans across sone political
division, California to Oregon or sone other division.

But, the California regulations deal with the zone of
infestation or the quarantine area, call it what you
will, that really needs to be resolved. And | know one
of the things in ny real job as a forester, the conpany
| work for operates one of these bi omass power plants
in Fort Bragg, so we need to know can we bring the fuel
in there. A second thing is we operate a tree nursery,
whi ch produces about two mllion Camfer trees a year,
for forestation purposes and we use the dirt from
Canada that you heard about earlier, you know, it is
the peat noss and all that good stuff. So, that is a
concern, both froma power generation and as a producer
of Cam fer trees.

In my city there are several small nurseries
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and al so peopl e who process greens. They need to have
a contact fromour Ag conmm ssioner, they regularly do,
but they need to know if they are producing
Rhododendrons or azal eas, or Huckl eberry weaths, those
sorts of things. They really need to know when they
are in conpliance with everybody=s regul ations. Really
inportant for ny city.

| would like to address al so the coments
with respect to this AB939, Assenbly Bill 939, which
requires reduction of anmpbunts of material that go to
landfills. And it is absolutely the truth what you
have heard today that the production of urban wood or
the grinding of shrub trimm ngs, |andscape trinmm ngs, a
| ot of that goes either into daily cover on landfills
or it is used as fuel in biomss power plants. And
then there is the question of the conposting, which
nmost of which | suppose goes into agricultural fields.

It is really inportant, now, | can grin a little bit,

my city is over the 50 percent hurdle, but we are
trying to inprove that without the ability to process
the green waste and what not, we will be well under the
requi renents of state | aw.

Wth respect, again, let=s fall back. Wth
respect to the forestry business, which is transporting

| ogs and | unber and the use of forestry machinery, |
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honestly dont know how we can separate soil, rea
dirt, like we all learned at UC Davis, real dirt from
our | ogs or our equipnment. W work in an environnent
that is dirty. That is where the trees grow. And that
happens at our sawm|lls, it doesnt matter where. So,
it isreally critical that we look into the aspect of
what do we call dirt, and then how do we handle it.
And | think Dave Bengston, our count Ag comm Ssioner
clearly indicated that there is nuch nore of a risk
fromrecreation vehicles and what not that are in and
out of the woods and go | ong ways once they | eave the
woods, then sinply the forestry equi pnent.

| amsorry, | didnt know what was com ng on
down here. | very nmuch appreciate the information you,
Gentl emen, have offered to us, and | hope you wll take
t hese comments to heart. Thank you.

MR. RHOADS: Thank you.

Next | have Sam Lopez. Were you planning to

speak?
PRESENTATI ON BY SAM LOPEZ:
MR, LOPEZ: Yes, ny nane is Sam Lopez, again
as | said earlier, | know we are dealing with a pretty
big issue here. | spent about 70 percent of ny tinme in

t he woods, and you know, you kind of hear that phrase

or you see the trees through the forest. | knowit is
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a spray disease. | see woodpeckers pecking on trees, |
see birds building nests, transferring the fungus
around. Deers running through the forest, bugs,
insects, water. It is going to be a |ong going process
totry to get this under control as we all understand.

But, one other question | wanted to ask, is
there a federal mandatory rule in effect that says you
cant transport it fromstate to state? WII there be
a fine inposed? | know there are |lots of people that
ship wood. Loggers that nove |logs. Firewod cutters,
tree services and nove fromcounty to county that are
not quaranti ned. | would Iike to know if there is any
kind of federal rule stating the fact that it cannot be
noved fromstate to state and if so, is there a fine or
a jail sentence? And if all possible, it is not
sonmething I want to do, but | would |ike to know if
there is sone kind of rule or regulation in accordance
with the law that does apply to that. Thank you very
nmuch.

MR SMTH. Sure, | can answer to your
guestion about violations. W do have an investigatory
and enforcenent services group, a staff, in our office
and they have got field staff. Any violation or
alleged violation is investigated. It is considered

and it is can either go for a civil penalty with a fine
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and only a fine, or if it is significant enough, it is
offered to the district attorney and could go for
crimnal charges, which may involve a felony count,
which potentially have a fine and jail termwth it.

I n other regul ations we enforce, | have seen both
happen in the, with the absence of a jail term But,
it is always on the books as a possibility if it is
significant enough.

MR. RHOADS:. | have one person who is
registered if you donit mnd waiting, we wll revisit.
One nore regqgistered speaker, that is Stacy Carl son.
PRESENTATI ON BY STACY CARLSON:

MR, CARLSON. Good norning, Stacy Carl son,
Marin County, Agriculture Comm ssioner. Menber of the
California OGak Morality Task Force Board of Directors.

Havi ng been in the center of the infected
area and the original site and finding of the
Phyt opht hora Ranorum and we have had several years of
experience of |looking at this, and concerns | have had
have been few over the Federal Rule, in its general
approach. However, John Westoby, Dave Bengston, Susan
Cohen, Gail Robbey and Don Henry from Food and
Agriculture and ny Agricul ture Comm ssioner coll eagues
have presented many or simlar concerns | have.

However, | would |Iike to enphasize that Marin County
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being the epic center and recogni zes the highest
inpacted area in terns of dead trees, we do need a
reasonabl e approach to nove that material, chip
material. Currently we ship it, we are shipping it to
cogeneration plants. And that would be only be
reasonabl e gi ven ot her quarantines that have been
i nposed by the Federal Governnment on other exotic
pests, not necessarily pathogens, but insects. That
there is a nechanismthat allows for conpliance
agreenents for that material to be noved. For exanple,
Mediterranean fruit fly, even in its hype of its
i nfestations, comodities were allowed to be shipped as
Il ong as there was a conpliance agreenent that all owed
for that material to noved to a specific destination
and handl ed according to standard practices if it was a
comodity that needed to be packed or canned. And this
way | dont see nuch difference. The ultimte goal for
wood chips in a cogeneration plant is incineration.
So, there is end product and it certainly is not
practical for those shipnents to be diverted, given the
narrow econom c returns on their investnment in noving
t hat product around.

In that case, the conposting and the
cogeneration issues is really nore of a regional issue.

It isreally not ainterstate factor. So, we should
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treat that differently than has been inposed as if it
was an interstate restriction. That is a significant
di fference in how one woul d manage a project of this
nat ure. So, separating those two are critical

Conpl i ance agreenents in the nursery industry
have been our standard. | think the rule specifying
certificates and conpliance agreenents confuses what we
consi dered our standard nursery inspection protocols.
And whi ch once we established the conditions for a
nursery to operate under, that we would rely on a
mut ual understanding with inspection and protocols and
specific requirenents for those shipnments to be all owed
to nove under conpliance agreenents. It is alittle
confusing plus as another |ayer of bureaucracy that is
not essential for the assurance of the product not
bei ng noved that would cause a risk to, at its
destinati on.

Looki ng at the request for information
section in here, and | amnot trying to be factious in
t hese comments at this point, but, you asked for
evi dence denonstrati ng whet her contam nated soi
provides a viable or |likely pathway of spread, evidence
denonstrati ng whet her debarked, etc., evidence
denonstrati ng whet her acorn seeds and there is a |ist

t here. | also would, since we have no viable
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treatnents for this, at this time, that the Oregon
situation, | think there should be evidence established
that they, too, can commt that their eradication
project will be successful. |I think that falls in the
sane category that naybe, at |east, let themrecognize
what evidence they have, so | can have assurance that
their nine square mle is going to protect other areas
of California or other areas of the United States,
equivalently to the restrictions placed on the 10
county are of California.

| think the eradication is premature to
determne if you can eradicate Phytophthora Ranorum
and by giving them an exenption for disallow ng
restrictions of a nine square mle area, is not what |
woul d consider fair and equitabl e exchange to our
restrictions.

Now, if we had sanple of areas and do surveys
in our, in some of our counties that have isol ated
finds, | think they should be equally treated and all ow
for those small |ocations where we have one, two or
three trees found in a county, in which the whole
county becones regulated. | think with sonme survey,
consi derations or provisions should be in the rule that
woul d allow for isolating those areas in those counties

that have m nor detected areas, for exanple, Mendocino,
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isolated area, Santa Clara, isolated areas, San Mateo,
somewhat isol ated areas, and they are highly inpacted
by this, so there should be sone reciprocal
consideration for that.

The costs, | know it has been brought up, but
| want to enphasize that this, the inplenentation of
these restrictions are expensive. | know that there
has been novenent from Federal |egislation and state
|l egislation to fund these progranms, but, | want to
enphasi ze that all these requirenents are expensive
froma regulatory standpoint, not only on the, fromthe
regul atory standpoint, but on the inpacted parties.
And | just want to recognize that | dont, | haven:t
really heard much said about that consideration to be
gi ven.

| think I will stop there. The comment s
about the inspection procedures have been nentioned by
Don Henry and etc. And | concur with their coments.
Thank you.

MR. MATHEWS: The gentleman that just left,
not this gentleman, but the one in the red jacket
brought up a very interesting question that | would
like to address. M nane is Brian Mathews, again with
the Al aneda County WAste Managenent Authority. And

right now we have one jurisdiction as well as the
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conpany waste managenent in Al aneda County that ships
their material, green waste material fromrestricted
area, if you wll, Al anmeda County to outside the county
and to a conposting facility. And so, the question
have is are they in violation right now of the Federal
InterimRule? And what are the consequences of that
for then? And particularly I want to enphasize the
term nol ogy of Duff. Duff doesnit appear anywhere under
restricted or unrestricted materials, unless it
cont ai ns azal eas, rhododendrons, things like that. W
know that the contamnation is evident or at the
University of California Berkel ey Canpus, the
researchers there have identified it on, on site. That
material is transported to the Berkel ey Transfer
Station, the Berkeley Transfer Station takes that
material to a green waste conposting facility and so
the question is, are they in violation right now of
your rule and what are the consequences of that?

MR. SM TH. Movenent outside the regul at ed
area of regulated articles is a technical violation.
Consequences, | cant, unless an investigation is done,
and it is pursued, | cant tell you what the
consequences are.

MR. MATHEWS: Well, so practically then, how

do we manage this large quantities of material?
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MR SMTH That is a fair question and one
can get a little closer to. | amneeting tonorrow with
CDFA and hopefully CDF, | dont know. No? Ckay. CDFA
tomorrow tal k about trying to nail down these specifics
of the regulation, howthis is going to work, how are
they going to do this, sonme of these questions that
cone up, obviously, have been a real eye opener for us
because we dont know the, a lot of the individual
i ssues out here, had no way of knowing or really
finding out the individual issues that have cone forth
here. And hope to enter a dialogue with CDFA and ot her
entities, CDF, Park and Recreation, CIVWNB, to cone to
terms with them and address themw thin the scope of
the regul ations. And down the road, if we need to nake
adjustnents that, to the regulations, put that in the
wor ks.

MR. MATHEWS: So, at this tine | could go back
to our nmenber jurisdiction and say, yes, this is a
technical violation, but there is no enforcenent action
intended at this time until the things kind of get a
little nore clearer

MR SMTH | cant say that, | say contact
your regulatory authority in your county for guidance.

It is an evasive answer, | amsorry, but |I am not

goi ng on record saying that, no, you dont have to neet
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t he regul ati ons.

MR. RHOADS:. There are no nore registered
speakers. So, you are wel cone.

PRESENTATI ON BY JOHN AGUI RRE

MR. AGU RRE: My nane is John Aguirre, | am
Executive Director for the Oregon Associ ation of
Nurserynmen. | appreciate the opportunity to be here.

We represent 1400 nenbers and represent a 650
mllion dollar nursery and greenhouse industry in the
State of Oregon. Over 75 percent of our product is
shi pped out of state, so we are keenly interested in
the acceptability of that product by consunmers outside
of Oregon. In January 2001, the O egon Departnent of
Agricul ture inposed a quarantine because of, a state
quarantine, given our concern with the situation in
California. And as you know the Canadi ans i nposed a
quarantine this past fall, COctober 2001, the effect of
t he Canadi an quarantine were to remain in effect, would
have been to displace up to 20 mllion dollars worth of
pr oduct .

Now, many of ny citizens, fellow citizens in
Oregon, would like to throw up a barrier between O egon
and California. W certainly dont adhere to that
view, but we do want an effective barrier with respect

to sudden oak death. And so, | urge the Federa

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



(o2 TR & 2 B S N ¢V B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

139

Quarantine be both strong and effective and not dunb
down data to protect thenselves. W canit disarm our
Oregon Departnent of Agriculture quarantine, and that
is a concern that | have, because we are very
optim stic about the eradication efforts that we have
| aunched in Oregon in Curry County with 39.6 acres that
affected. W& have | aunched an effort to cut, pile and
burn that affected material. So, our goal is to
prevent the artificial spread of sudden oak deat h.
However, as operating nurseries, we are extrenely
synpathetic with the situation being experienced here
in California and we are very fearful about the
i nevi tabl e natural progression of this disease
northward. Consequently, we do have an interest in
maki ng certain that a federal quarantine will allow
commercial nurseries to continue operating and that it
is sufficiently refined so that the quarantined areas
and regul ated articles arenst unnecessarily broad.

| want to make just a couple of specific
comments with respect to the regul ati ons. As |
understand the proposed InterimRule final regulation,
in 301.92-2, paragraph three, inspectors can in effect
consi der adding additional regulated articles and
restrict the novenent of those regulated articles. And

| think that is intended to take i nto account the
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rapi dly devel opi ng science on this issue and new host,
plant materials that are identified. But, that whole
process is sonewhat nurky to nme and is noving so fast,
that I would urge that USDA consider very, very
carefully what sort of authority is devolved or left in
t he hand of inspectors at ground |level, to nmake those
ki nds of decisions. W certainly saw stories about the
redwood, the Canadians inplicated the entire genis of
ACER, which is a very inportant ornanental plant, so,
we are very concerned about concerned about what new

pl ant species are added to this list. And how, what

sci ence underlies that addition.

Also in the InterimRule final regulation, in
two areas, there is discussion of the possible novenent
of restricted plant material provided a nursery is
found free of Phytophthora Ranorum And | woul d urge
the Departnment of Agriculture to consider that there
may be native host plant material in or adjacent to
nurseries, which could or maybe infected. And so, it
wasnt clear to nme in reading that part of the Interim
Rul e final regulation, whether you took into account
the presence of native host plant material that may not
be cl osely watched, even though an inspector finds the
nursery stock to be free of Phytophthora Ranorum

And then finally I would just also add, the
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i ssue of conpliance agreenents have been brought up
several tines, given as | understand the subtle effect
of Phytophthora Ranmorumin sonme plants species that are
comercially significant for nurseries, | think it
woul d be difficult at the present tinme, at least in
Oregon, for nursery operators to be able to effectively
identify plant material that was affected, but may have
synptons that mmc other forms of Phytophthora or
per haps or even asynptomatic. And again, we want a
strong and effective quarantine. W cant afford to
have this product noved into Oregon and we canit afford
our customers to believe that we may in turn be noving
product out of Oregon into their states. So, | would
urge very, very carful deliberation on the issue of
conpl i ance agreenents and whet her you make t hat
avai l able to the nursery industry or not.

Thank you very nuch.

My last name is spelled AGUI-RRE

MR, RHOADS: Sur e.

MR. JONES: You nmade a comment that --
(1 naudi bl e)

MR. RHOADS:. You need to be, excuse ne, you
need on the mke, | amsorry, so we can capture it,
otherwi se, this man canst do his job.

(Pause.)
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MR. JONES: Steve Jones. Comment s besi des
t he dunbi ng down of the regs to with California, you
said your nursery product may be free. But, that the
residual material that may be outside of that, may be
infected. |Is that the material that we are talking
about, that needs to be treated through conposting?

MR. AGUIRRE: | didnit recall making that
remark, and if | said that, then that is not what |
i ntended to say.

MR. JONES: You had tal ked, you had nenti oned
in the last comment, that is what | heard, because |
wanted to get it straight for nme, that your product you
sell would be okay, but there may be like the
strippings and things like that were on the site, that
may be affected.

MR. AGUI RRE: Ch, okay, | made a comment t hat
if a nursery in a quarantined area under the regul ation
that | understand could be inspected and found free of
Phyt opht hora Ranorum restricted material could be
shi pped.

MR. JONES: Through your product.

MR. AGUIRRE: And | amurging USDA to take
into account the possible presence of native host plant
material in or adjacent to that nursery that ought to

be | ooked at, before the nursery is to permtted to
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ship product. So, nothing to do with --

MR. JONES: Ckay. So, that is what, it sounded
like it was the residual material and that is where the
treat nent through conposting woul d eradicate.

MR. AGUI RRE: No, and the issues brought up
about conposting are inportant to us because we believe
t hat conposting would be effective in controlling the
f ungus.

MR. RHOADS: Thank you. Are there any other
persons who would |i ke to speak?

(Pause.)

MR. RHOADS: Ckay. Then we would like to thank
you all for comng. W really do appreciate all the
informati on you have provided. W are going to take
all of your comments under close consideration and keep
an eye on our website for further updates of the
frequently asked questions. At this tine the hearing
i s concluded. Thank you.

(Wher eupon, at 12:37 p.m, the hearing was

concl uded.)
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